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IN THE MATTER OF

KONINKLIJKE DSM N.V., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT

Docket C-4098; File No. 0310064

Complaint, September 22, 2003--Decision, January 6, 2004

This consent order addresses the acquisition by Respondent Koninklijke DSM

N.V. (“DSM ”) of the Vitamins and Fine Chemicals division of Respondent

Roche Holding AG.  The order, among o ther things, requires the respondents to

divest the DSM business that produces and markets phytase – an enzyme added

to poultry and swine feed to promote the digestibility of phosphorous and other

nutrients vital to efficient livestock production – to BASF AG, DSM ’s phytase

alliance partner, or to another acquirer approved by the Commission.  The order

also requires Respondent DSM  to provide technical assistance with ongoing

research projects, at BASF’s request, for a period of six months while these

projects are being transferred to BASF, and to contract manufacture phytase, at

BASF’s request, for up to two years.  In addition, the order requires Respondent

DSM to provide B ASF with the opportunity to enter into employment contracts

with certain key employees – and to provide certain employees with financial

incentives to accept employment with BASF – and  for one year prohibits

Respondent DSM from hiring any BASF employee with responsibilities related

to phytase.  An accompanying Order to Hold Separate and Maintain Assets

contains a number of provisions designed to ensure that the viability and

competitiveness of the divested assets are not diminished prior to divestiture.

Participants

For the Commission: Michael R. Moiseyev, Jeffrey H. Perry,
David von Nirschl, Steven K. Bernstein, Elizabeth A. Piotrowski,
Laura Bivins, Charissa P. Wellford, and Mary Coleman.

For the Respondents: Pieter de Haan; Ronan P. Harty, Davis
Polk & Wardwell, and David Gelfand, Kerri J. Chase, and Sean
D. Corey, Cleary, Gottlieb, Steen & Hamilton.
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COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton
Act, and by virtue of the authority vested in it by said Acts, the
Federal Trade Commission (“Commission”), having reason to
believe that Respondents Koninklijke DSM N.V. (“DSM”), a
corporation, and Roche Holding AG (“Roche”), a corporation,
both subject to the jurisdiction of the Commission, have entered
into a Share and Asset Purchase Agreement whereby DSM would
acquire certain voting securities and assets that together constitute
the Roche Vitamins and Fine Chemicals business in violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act (“FTC Act”), as
amended, 15 U.S.C. § 45, and it appearing to the Commission that
a proceeding in respect thereof would be in the public interest,
hereby issues its Complaint, stating its charges as follows:

I.     RESPONDENTS

1. Respondent DSM is a corporation organized, existing and
doing business under and by virtue of the laws of The Kingdom of
the Netherlands, with its offices and principal place of business
located at Het Overloon, 6411 TE, The Netherlands.  DSM’s
principal subsidiary in the United States is located at 1 Columbia
Nitrogen Road, Augusta, Georgia 30903. 

2. Respondent Roche is a corporation organized, existing and
doing business under and by virtue of the laws of the Swiss
Confederation, with its offices and principal place of business
located at Grenzacherstrasse 124, CH-4070, Basel, Switzerland. 
Roche’s principal subsidiary in the United States is located at
1201 North Orange Street, Wilmington, Delaware 19801.

3. Respondent Fritz Gerber is a member and the speaker of the
shareholders’ group with pooled voting rights, which group owns
the majority of the voting shares of Respondent Roche.  Mr.
Gerber is the ultimate parent entity of Respondent Roche within
the meaning of 16 C.F.R. § 801.1, with his office and principal
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place of business at Grenzacherstrasse 124, CH-4070, Basel,
Switzerland.

4. Repondents DSM and Roche, together with their respective
alliance partners, BASF and Novozymes, are engaged in, among
other things, the research, development, manufacture and sale of
feed enzymes, including, but not limited to, phytase. 

5. Respondents DSM and Roche are, and at all times herein have
been, engaged in commerce, as “commerce”is defined in Section
1 of the Clayton Act as amended, 15 U.S.C. § 12, and are
corporations whose business is in or affects commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44. 

II.      THE PROPOSED ACQUISITION

6. On or about February 10, 2003, Respondents DSM and Roche
entered into a Share and Asset Purchase Agreement
(“Agreement”), pursuant to which DSM will acquire certain
voting securities and assets that together constitute Roche’s
Vitamins and Fine Chemicals business (the “Acquisition”). 
Under the terms of the Agreement, and the amendments thereto,
the Acquisition is valued at approximately $1.89 billion. 

III.     THE RELEVANT MARKET

7. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
research, development, manufacture and sale of phytase.  Phytase
is a feed enzyme used in animal feed to improve the digestibility
of phytate contained in the feed, thereby releasing phosphorous
and other nutrients.

8. For the purposes of this Complaint, the world is the relevant
geographic area in which to analyze the effects of the Acquisition
in the relevant line of commerce.
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IV.      THE STRUCTURE OF THE MARKET

9. DSM and Roche have each formed an alliance with a partner in
their respective phytase businesses.  DSM has an ongoing alliance
with BASF, and Roche has an ongoing alliance with Novozymes. 
These two competing phytase alliances are the only two
significant suppliers of phytase in the world.  Thus, the market for
the research, development, manufacture and sale of phytase is
highly concentrated, as measured by the Herfindahl-Hirschman
Index.  The proposed acquisition, if consummated, would link
these two, previously independent, alliances.

V.      ENTRY CONDITIONS

10. Entry into the research, development, manufacture and sale
of phytase is a difficult and time consuming process because of,
among other things, the requirement of regulatory approval to sell
phytase in the United States and other jurisdictions, the technical
expertise required to develop and manufacture phytase, the
distribution network required to market and sell phytase, and the
patent positions of the current market participants.

11. For the reasons described in Paragraph 10, new entry into
the relevant market is not likely to occur in a manner timely and
sufficient to deter or counteract the adverse competitive effects of
the Acquisition described in Paragraph 12. 

VI.      EFFECTS OF THE ACQUISITION

12. The effects of the Acquisition, if consummated, may be
substantially to lessen competition and to tend to create a
monopoly in the relevant market in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45, in the following ways,
among others:
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a. by eliminating actual, direct, and substantial competition
between DSM’s and Roche’s respective alliances in the
relevant market;

b. by substantially increasing the likelihood that DSM will
unilaterally exercise market power in the relevant market; 

c. by increasing the likelihood of coordinated interaction in the
relevant market;

d. by reducing current incentives to improve service or product
quality, or to pursue further innovation in the relevant
market; and 

e. by increasing the likelihood that customers of phytase would
be forced to pay higher prices.

VII.      VIOLATIONS CHARGED

13. The Agreement described in Paragraph 6 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45.

14. The Acquisition, if consummated, would constitute a
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this twenty-second day of September, 2003,
issues its Complaint against said Respondents.

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

5                              



DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition of the Roche
Vitamins and Fine Chemicals business of Respondent Roche
Holding AG (“Roche”) by Respondent Koninklijke DSM N.V.
(“DSM”), hereinafter referred to as “Respondents,” and
Respondents having been furnished thereafter with a copy of a
draft of  Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Hold Separate and Maintain Assets,
and having accepted the executed Consent Agreement and placed
such Consent Agreement on the public record for a period of
thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):
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1. Respondent DSM is a corporation organized, existing and
doing business under and by virtue of the laws of The Kingdom of
the Netherlands, with its offices and principal place of business
located at Het Overloon 1, 6411 TE, Heerlen, The Netherlands.

2. Respondent Roche is a corporation organized, existing and
doing business under and by virtue of the laws of the Swiss
Confederation, with its offices and principal place of business
located at Grenzacherstrasse 124, CH-4070, Basel, Switzerland.

3. Respondent Fritz Gerber is a member and the speaker of the
shareholders’ group with pooled voting rights, which group owns
the majority of the voting shares of Respondent Roche.  Mr.
Gerber is the ultimate parent entity of Respondent Roche within
the meaning of 16 C.F.R. § 801.1, with his office and principal
place of business at Grenzacherstrasse 124, CH-4070, Basel,
Switzerland.

4. The Federal Trade Commission has jurisdiction over the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “DSM” means Koninklijke DSM N.V., its directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by DSM N.V.
(including, but not limited to, DSM Food Specialties B.V.,
formerly known as Gist Brocades BSD B.V.), and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.  After the
Effective Date, the term “DSM” shall include the
businesses that formerly comprised Roche Holding AG’s
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Vitamins and Fine Chemicals Division, and Roche
Vitamins Ltd and the respective directors, officers,
employees, agents, representatives, successors, and assigns
of each.

B. “Roche” means Roche Holding AG, its directors, officers,
employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Roche
(including, but not limited to, F. Hoffmann-La Roche Ltd,
and, prior to the Effective Date: 1) Roche Holding AG’s
Vitamins and Fine Chemicals Division; and 2) Roche
Vitamins Ltd), and the respective directors, officers,
employees, agents, representatives, successors, and assigns
of each.

C. “Fritz Gerber” means Fritz Gerber, an individual, who is a
member and the speaker of the shareholders’ group with
pooled voting rights, which group owns the majority of the
voting shares of Respondent Roche.

D. “Respondents” means DSM, Roche, and Fritz Gerber,
individually and collectively.

E. “Acquisition” means the acquisition contemplated by the
Share and Asset Purchase Agreement dated as of February
10, 2003, between DSM and Roche Holding AG
(“Acquisition Agreement”) pursuant to which DSM shall
acquire certain voting securities and assets that constitute
the business of Roche’s Vitamins and Fine Chemicals
Division.

F. “Commission” means the Federal Trade Commission.

G. “BASF” means BASF Aktiengesellschaft, a corporation
organized, existing, and doing business under and by
virtue of the laws of the Federal Republic of Germany,
with its registered office at 67056 Ludwigshafen, Federal
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Republic of Germany.

H. “Agency(ies)” means any governmental regulatory
authority or authorities in the world responsible for
granting approval(s), clearance(s), qualification(s),
license(s) or permit(s) for any aspect of the research,
Development, manufacture, marketing, distribution or sale
of a product. 

I. “Business Day” means any day excluding Saturday, Sunday
and any United States Federal holiday.

J. “Closing Date” means the date on which Respondent DSM
(or a Divestiture Trustee) and a Commission-approved
Acquirer close on a transaction to assign, grant, license,
divest, transfer, deliver or otherwise convey relevant assets
pursuant to this Order.

K. “Commission-approved Acquirer” means: 1) an entity that
is specifically identified in this Order to acquire particular
assets that Respondent DSM is required to assign, grant,
license, divest, transfer, deliver or otherwise convey
pursuant to this Order and that has been approved by the
Commission to accomplish the requirements of this Order
in connection with the Commission’s determination to
make this Order final; or 2) an entity approved by the
Commission to acquire particular assets that Respondent
DSM is required to assign, grant, license, divest, transfer,
deliver or otherwise convey pursuant to this Order.

L. “Confidential Business Information” means all information
owned by, or in the possession or control of, Respondents
that is not in the public domain related to the research,
Development, manufacture, marketing, commercialization,
distribution, importation, exportation, cost, pricing, supply,
sales, sales support, or use of a product.

M. “Contract Manufacture” means the manufacture of a Feed
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Enzymes Product to be supplied by Respondent DSM or a
Designee for sale to the Commission-approved Acquirer.

N. “Designee” means any entity other than Respondent DSM
that will manufacture Feed Enzymes Product(s) for a
Commission-approved Acquirer.

O. “Development” means all development activities
including, but not limited to, test method development and
stability testing, toxicology, formulation, process
development, manufacturing scale-up, development-stage
manufacturing, quality assurance/quality control
development, statistical analysis and report writing,
conducting clinical trials for the purpose of obtaining any
and all approvals, licenses, registrations or authorizations
from any Agency necessary for the manufacture, use,
storage, import, export, transport, promotion, marketing
and sale of a product (including any governmental price or
reimbursement approvals), product approval and
registration, and regulatory affairs related to the foregoing. 
“Develop” means to engage in Development.

P. “Direct Cost” means, with respect to Respondent DSM
providing assistance or services to the Commission-
approved Acquirer, the cost of direct labor and direct
material used to provide the relevant assistance or service;
provided, however, that, where Respondent DSM has an
hourly rate that is: 1) charged by Respondent DSM for intra-
group (i.e., within DSM) assistance or service; 2) verified
by the Commission-approved Acquirer or the Interim
Monitor as the rate normally charged by Respondent DSM
for such intra-group assistance or service; and 3) reasonable
and determined in good faith, Respondent DSM may charge
the Commission-approved Acquirer that hourly rate as in
existence at the time such assistance or service is rendered
to the Commission-approved Acquirer.

Q. “Divestiture Agreement” means: 1) any agreement
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between Respondent DSM and a Commission-approved
Acquirer that is specifically referenced and attached to this
Order and all amendments, exhibits, attachments,
agreements, and schedules thereto, related to the relevant
assets to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed, and that have
been approved by the Commission to accomplish the
requirements of the Order in connection with the
Commission’s determination to make this Order final; or
2) any agreement between Respondent DSM and a
Commission-approved Acquirer (or between a Divestiture
Trustee and a Commission-approved Acquirer) that has
been approved by the Commission to accomplish the
requirements of this Order, and all amendments, exhibits,
attachments, agreements, and schedules thereto, related to
the relevant assets to be assigned, granted, licensed,
divested, transferred, delivered or otherwise conveyed that
have been approved by the Commission to accomplish the
requirements of this Order.

R. “Divestiture Trustee” means a trustee appointed by the
Commission pursuant to the relevant provisions of this
Order.

S. “Domain Name” means the domain name(s) (universal
resource locators), and registration(s) thereof, issued by any
entity or authority who issues and maintains the domain
name registration.  “Domain Name” shall not include any
trademark or service mark rights to such domain names
other than the rights to the Product Trademarks required to
be divested.

T. “DSM/BASF Alliance” means the business alliance created
by and existing under the DSM/BASF Alliance Agreements.
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U. “DSM/BASF Alliance Agreements” means the following
agreements: 1) the “Distribution Agreement” between
BASF Aktiengesellschaft and Gist-Brocades BSD B.V.
(now known as DSM Food Specialties B.V.) dated August
16, 1994; 2) the “Cooperation Agreement” between BASF
Aktiengesellschaft and Gist-Brocades BSD B.V. (now
known as DSM Food Specialties B.V.) dated August 16,
1994, and all amendments, exhibits, attachments,
agreements, and schedules thereto; 3) the “Toll
Formulation Agreement” between BASF
Aktiengesellschaft and Gist-Brocades BSD B.V. dated
August 16, 1994; 4) “Payment Agreement” between BASF
Aktiengesellschaft and Gist-Brocades BSD B.V. dated
August 16, 1994; and 5) the “Accounting Method
Agreement” between BASF Aktiengesellschaft and Gist-
Brocades BSD B.V. dated October 25, 1994.  

V. “Effective Date” means the date the Respondents close on
the Acquisition Agreement.

W. “Employee Notification” means the “Notice of Divestiture
and Requirement for Confidentiality” attached to this
Order as public Appendix I and to the Order to Hold
Separate and Maintain Assets as public Appendix A. 

X. “Feed Enzymes Assets” means all of Respondent DSM’s
rights, title and interest in and to all assets related to
Respondent DSM’s worldwide business related to Feed
Enzymes Products, to the extent legally transferable,
including the research, Development, manufacture,
distribution, marketing or sale of the Feed Enzymes
Products, including, without limitation, the following:

1. all Product Intellectual Property; provided however, that,
for fields outside the field of animal nutrition,
Respondent DSM may retain worldwide, irrevocable,
perpetual, fully paid-up and royalty-free license(s) to the
Product Intellectual Property (other than the Product
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Trademarks) to use, make, distribute, offer for sale,
promote, advertise, sell, import or export, or have used,
made, distributed, offered for sale, promoted, advertised,
sold, imported or exported the following: 1) Phytase
products anywhere in the world (on a non-exclusive
basis); and, 2) non-starch polysaccharide degrading
enzymes products or "-amylase products anywhere in the
world, including the right to grant sub-licenses for any
such purpose (on an exclusive basis, even as to the
Commission-approved Acquirer).

2. license(s) within the field of feed enzymes to all Product
Licensed Intellectual Property to use, make, distribute,
offer for sale, promote, advertise, sell, import or export,
or have used, made, distributed, offered for sale,
promoted, advertised, sold, imported or exported any
Feed Enzymes Product anywhere in the world; provided,
however, such license(s) shall be worldwide, irrevocable,
perpetual, fully paid-up and royalty-free; provided
further, however, such license(s) shall be on an exclusive
basis (even as to Respondent DSM), subject only to
certain pre-existing Third Party rights unrelated to
Phytase that may exist in respect to non-starch
polysaccharide degrading enzymes or "-amylase, in
accordance with the Divestiture Agreement(s);

3. the Feed Enzymes Products and Product Registrations;

4. the Product Trade Dress;

5. a list of all customers and targeted customers for Feed
Enzymes Products and the planned or proposed pricing of
Feed Enzymes Products for such customers;

6. at the Commission-approved Acquirer’s option, each of 
the Product Assumed Contracts;

7. all Product Marketing Materials;
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8. all Website(s) related to the Feed Enzymes Product(s);

9. Product Scientific and Regulatory Material;

10. all unfilled customer orders for finished goods as of the
Closing Date (a list of such orders is to be provided to the
Commission-approved Acquirer within two (2) Business
Days after the Closing Date);

11. Product Manufacturing Technology, and Feed Enzymes
Products’ manufacturing processes; 

12. at the Commission-approved Acquirer’s option, all
inventories in existence as of the Closing Date, including,
but not limited to, raw materials, goods in process,
finished goods, and Feed Enzymes Products’ specific
packaging and labels; 

13. at the Commission-approved Acquirer’s option (and, in
the case of BASF, to the extent exercised in the Feed
Enzymes Severance and Transitional Support
Agreement), all manufacturing and other equipment
located at the Feed Enzymes Granulation Facility that was
used in, or suitable for use in, the research, Development
or manufacture of the Feed Enzymes Products including,
but not limited to, the machinery used in the granulation
of the Feed Enzymes Products; and

14. all Respondent DSM’s books, records and files related to
the foregoing, including, but not limited to, the following
specified documents:  the Product Registrations; all data
submitted to and all correspondence with Agencies; all
validation documents and data; all market studies; all
sales histories, including, without limitation, clinical data,
and sales force call activity, for the Feed Enzymes
Products from January 1, 2000, through the Closing Date,
and quality control histories pertaining to the Feed
Enzymes Products owned by, or in the possession or
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control of, Respondent DSM, or to which Respondent
DSM has a right of access, in each case such as is in
existence as of the Closing Date;

provided, however, that in cases in which documents or other
materials included in the Feed Enzymes Assets contain
information that (i) relates both to the Feed Enzymes
Product(s) and to other product(s) or businesses of Respondent
DSM, and (ii) cannot be segregated in a manner that preserves
the usefulness of the information as it relates to the Feed
Enzymes Products, Respondent DSM shall be required only to
provide copies of the documents and materials containing this
information.  In instances where such copies are provided to
the Commission-approved Acquirer, the Commission-
approved Acquirer shall have access to original documents
under circumstances where copies of documents are
insufficient for evidentiary or regulatory purposes.  The
purpose of this proviso is to ensure that Respondent DSM
provides the Commission-approved Acquirer with the above-
described information without requiring Respondent DSM
completely to divest itself of information that, in content, also
relates to product(s) and businesses other than the Feed
Enzymes Products;

provided further, however, the term “Feed Enzymes Assets”
does not include: 1) any rights, title and interest in or to owned
or leased real property or buildings or production facilities
(other than the Feed Enzymes Granulation Facility); or 2) any
rights, title and interest in or to the Phytaseed Intellectual
Property.

Y. “Feed Enzymes Core Employees” means the Product
Animal Nutritionist Employees, Product Marketing
Employees, Product Manufacturing Employees, Product
Patent Attorneys, and Product Research and Development
Employees.  
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Z.  “Feed Enzymes Granulation Facility” means Respondent
DSM’s feed enzyme granulating facility located in Seclin,
French Republic.

AA. “Feed Enzymes Products” shall mean the following
products that are either marketed, manufactured, or
otherwise commercialized by, or are the subject of
research or Development by Respondent DSM or the
DSM/BASF Alliance: 1) Phytase; 2) non-starch
polysaccharide degrading enzymes for use in animal
nutrition; and 3) "-amylase for use in animal nutrition. 
The term “Feed Enzymes Products” includes all other
products marketed or in Development by Respondent
DSM or the DSM/BASF Alliance that are planned to be
marketed for use in animals to enhance the animal’s
ability to digest phytate (including, but not limited to, the
thermostable phytase molecules, designated DSM1 and
DSM2), but expressly excludes any products acquired by
Respondent DSM pursuant to the Acquisition (including
those products acquired by Respondent DSM that are a
part of the Novozymes/Roche Alliance).

BB. “Feed Enzymes Severance and Transitional Support
Agreement” means the “Severance and Transitional
Support Agreement” between BASF Aktiengesellschaft
and DSM Food Specialities B.V.” dated August 29,
2003, and all amendments, exhibits, attachments,
agreements, and schedules thereto, related to the Feed
Enzymes Assets to be divested, that have been approved
by the Commission to accomplish the requirements of
this Order.  The Feed Enzymes Severance and
Transitional Support Agreement is attached to this Order
and contained in non-public Appendix II. 

CC. “Feed Enzymes Transitional Supply Agreement” means
the “Transitional Supply Agreement” between BASF
Aktiengesellschaft and DSM Food Specialties B.V. dated
August 29, 2003, and all amendments, exhibits,
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attachments, agreements, and schedules thereto, related
to the Feed Enzymes Assets to be divested, that have
been approved by the Commission to accomplish the
requirements of this Order.  The Feed Enzymes
Transitional Supply Agreement is attached to this Order
and contained in non-public Appendix II. 

DD. “Feed Enzymes Releasee(s)” means the Commission-
approved Acquirer or any entity controlled by or under
common control with the Commission-approved
Acquirer, or any licensees, sublicensees, manufacturers,
suppliers, distributors, and customers of the
Commission-approved Acquirer, or of such Commission-
approved Acquirer-affiliated entities.

EE. “Governmental Entity” means any Federal, state, local or
non-U.S. government or any court, legislature,
governmental agency or governmental commission or any
judicial or regulatory authority of any government.

FF. “Law” means all laws, statutes, rules, regulations,
ordinances and other pronouncements having the effect of
law by any Governmental Entity.

GG. “Novozymes” means: 1) Novozymes A/S (a corporation
organized and existing under the laws of The Kingdom
of Denmark, having its principal place of business at
Krogshoejvej 36, DK-2880 Bagvaerd, Denmark), its
directors, officers, employees, agents, representatives,
predecessors, successors, and assigns; its joint ventures,
subsidiaries, divisions, groups and affiliates controlled by
Novozymes A/S and the respective directors, officers,
employees, agents, representatives, successors, and
assigns of each; 2) Novo Nordisk A/S (a corporation
organized and existing under the laws of The Kingdom
of Denmark, having its principal place of business at
Novo Allé, DK-2880 Bagsvaerd, Denmark) its directors,
officers, employees, agents, representatives,
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predecessors, successors, and assigns; its joint ventures,
subsidiaries, divisions, groups and affiliates controlled by
Novo Nordisk A/S and the respective directors, officers,
employees, agents, representatives, successors, and
assigns of each; 3) any entity that controls Novozymes
A/S and its directors, officers, employees, agents,
representatives, predecessors, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups and
affiliates controlled by such entity and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each.  

HH. “Novozymes Products” means any product researched,
Developed, manufactured, marketed, or sold pursuant to
or in connection with the Novozymes/Roche Alliance.

II. “Novozymes/Roche Alliance” means the business alliance
created and existing by virtue of the agreement between
Novo Nordisk A/S and F. Hoffmann-La Roche Ltd dated
June 8, 2000, and its directors, officers, employees, agents,
representatives, predecessors, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups and affiliates
controlled by Novozymes/Roche and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each.  The term
“Novozymes/Roche Alliance” includes any similar
arrangement to market products between Novozymes and
Respondent DSM. 

JJ. “Patents” means all patents, patent applications and
statutory invention registrations, in each case existing as of
the Effective Date (except where this Order specifies a
different time), and includes all reissues, divisions,
continuations, continuations-in-part, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, all rights therein
provided by international treaties and conventions, and all
rights to obtain and file for patents and registrations
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thereto in the world, related to any Feed Enzymes
Product(s) of or owned by Respondent(s) (or, where
specified, Novozymes) as of the Closing Date.

KK. “Phytase” means any product that: 1)  is the subject of
the research, Development of Respondent DSM or the
DSM/BASF Alliance for the purpose of promoting or
otherwise enhancing an animal’s ability to digest phytate;
or 2) any product that is manufactured, marketed or
otherwise commercialized by Respondent DSM or the
DSM/BASF Alliance that promotes or otherwise
enhances an animal’s ability to digest phytate;

provided, however, the product “Phytase” includes all uses and
applications of this product (including, but not limited to, uses
for animal nutrition or human nutrition), but expressly excludes
any products acquired by Respondent DSM pursuant to the
Acquisition (including those products acquired by Respondent
DSM that are a part of the Novozymes/Roche Alliance).

LL. “Phytaseed Intellectual Property” means the patents,
trademarks, copyrights, technology, trade secrets, know-
how, and proprietary information that Respondent DSM
holds jointly with Syngenta relating to the production of
feed enzymes in plants or seeds.   

MM. “Product Animal Nutritionist Employees” means all
employees of Respondent DSM or the DSM/BASF
Alliance who directly participated (irrespective of the
portion of working time involved) in Feed Enzymes
Product trials on animals or provided technical support
on matters of animal nutrition related to Feed Enzymes
Products to customers within the eighteen (18) month
period immediately prior to the Closing Date; provided
however, the term “Product Animal Nutritionist
Employees” does not include those employees that the
Commission-approved Acquirer expressly agrees to 
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exclude.  These employees are identified in non-public
Appendix III.

NN. “Product Assumed Contracts” means all contracts or
agreements:

1. pursuant to which any Third Party purchases the Feed
Enzymes Product(s) from Respondent DSM;

2. pursuant to which Respondent DSM purchases any
materials from any Third Party for use in connection with
the manufacture of the Feed Enzymes Product(s);

3. relating to the marketing of the Feed Enzymes Product(s)
or educational matters relating to the Feed Enzymes
Product(s);

4. relating to the manufacture of the Feed Enzymes
Product(s);

5. constituting confidentiality agreements involving the
Feed Enzymes Product(s);

6. involving any royalty, licensing or similar arrangement
involving the Feed Enzymes Product(s);

7. pursuant to which any services are provided with respect
to the Feed Enzymes Product(s) or the Feed Enzymes
Product(s) business, including consultation arrangements;
and/or

8. pursuant to which any Third Party collaborates with
Respondent DSM in the performance of research or
Development of the Feed Enzymes Product(s) or the Feed
Enzymes Product(s) business;

provided, however, that where any such contract or agreement
also relates to product(s) of Respondent DSM other than the
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Feed Enzymes Product(s) required to be divested pursuant to
this Order, Respondent DSM shall assign the Commission-
approved Acquirer all such rights under the contract or
agreement as are related to the Feed Enzymes Product(s) 

required to be divested pursuant to this Order, but concurrently
may retain similar rights for the purposes of the other
product(s).

  
OO. “Product Background Technologies” means

1. Patents that both: 1) relate to any element of the
manufacturing process used in the manufacture of Feed
Enzymes Products; and 2) have been routinely used in the
production of commercialized product(s) other than the
Feed Enzymes Products prior to the date of the
Acquisition Agreement, i.e., February 10, 2003;

2. technology, trade secrets, know-how, and proprietary
information that both: 1) relate to the manufacture of
Feed Enzymes Products; and 2) have been routinely used
in the production of commercialized product(s) other than
the Feed Enzymes Products prior to the date of the
Acquisition Agreement, i.e., February 10, 2003; 

provided, however, “Product Background Technologies”
specifically excludes Patents that cover specific Feed
Enzymes Product(s) or product formulations of Feed
Enzymes Product(s).  (Such Patents are a part of the Product
Intellectual Property.)

PP. “Product Copyrights” means rights to all original works of
authorship of any kind related to any Feed Enzymes
Product(s) and any registrations and applications for
registrations thereof, including, but not limited to, the
following: all promotional materials; all promotional
materials for livestock producers; educational materials for
the sales force; copyrights in all process development data
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and reports relating to the research and Development of
Feed Enzymes Product(s) or of any materials used in the
research, Development, manufacture, marketing or sale of
the Feed Enzymes, all statistical programs developed (or
modified in a manner material to the use or function
thereof (other than through user references)) to analyze
data, all market research data, market intelligence reports
and statistical programs (if any) used for marketing and
sales research; customer information, promotional and
marketing materials, the Feed Enzymes Product(s) sales
forecasting models, education materials, sales training
materials, Website content and advertising and display
materials; all records relating to employees that accept
employment with the Commission-approved Acquirer
(excluding any personnel records the transfer of which is
prohibited by applicable Law); all records, including
customer lists, sales force call activity reports, vendor lists,
sales data, manufacturing records, manufacturing
processes, and supplier lists; all data contained in
laboratory notebooks relating to the Feed Enzymes
Product(s) or relating to its biology; all adverse experience
reports and files related thereto (including source
documentation) and all periodic adverse experience reports
and all data contained in electronic data bases relating to
adverse experience reports and periodic adverse
experience reports; all analytical and quality control data;
and all correspondence with the relevant Agencies.

QQ. “Product Employee Information” means the following:

1. a complete and accurate list containing the name of each
relevant employee as of the execution date of the related
Divestiture Agreement.  This list shall be organized by
the relevant respective employee categories defined in
this Order, (i.e., “Product Animal Nutritionist
Employees,” “Product Finance Employees,” “Product
Manufacturing Employees,” “Product Marketing 
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Employees,” “Product Patent Attorneys,” or “Product
Research and Development Employees,” as applicable);

2. with respect to each such employee:

a. the date of hire and effective service date;

b. job title or position held;

c. a specific description of the employee’s
responsibilities related to the relevant Feed Enzymes
Product(s); provided, however, in lieu of this
description, Respondent DSM may provide the
employee’s most recent performance appraisal;

d. the base salary or current wages;

e. the most recent bonus paid, aggregate annual
compensation for the relevant Respondent’s last
fiscal year and current target or guaranteed bonus, if
any;

f. employment status (i.e., active or on leave or
disability; full-time or part-time); and

g. any other material terms and conditions of
employment in regard to such employee that are not
otherwise generally available to similarly situated
employees; and

3. at the Commission-approved Acquirer’s option or the
Proposed Acquirer’s option (as applicable), copies of all
employee benefit plans and summary plan descriptions (if
any) applicable to the relevant employees.

RR. “Product Finance Employees” means all employees of
Respondent DSM or the DSM/BASF Alliance who
directly participated in the preparation of the profit-and-
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loss statements, the cost accounting, or the pricing of
Feed Enzymes Product(s), for the purposes of the
DSM/BASF Alliance Agreements;  provided, however,
the term “Product Finance Employees” does not include
those employees that the Commission-approved Acquirer
expressly agrees to exclude.  These employees are
identified in non-public Appendix III.

SS. “Product Intellectual Property” means all of the following
related to the Feed Enzymes Product(s):

1. Patents; 

2. Product Copyrights;

3. Product Software;

4. Product Trademarks; 

5. trade secrets, know-how, techniques, data, inventions,
practices, recipes, raw material specifications, process
descriptions, quality control methods in process and in
final Feed Enzymes Products, protocols, methods and
other confidential or proprietary technical, business,
research, Development and other information, and all
rights in any jurisdiction to limit the use or disclosure
thereof, other than Product Licensed Intellectual Property;

6. rights to obtain and file for Patents and registrations
thereof; and 

7. rights to sue and recover damages or obtain injunctive
relief for infringement, dilution, misappropriation,
violation or breach of any of the foregoing;  

provided, however, the term “Product Intellectual Property”
does not include: 1) the Product Licensed Intellectual Property;
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or 2) the names “DSM,”  “Roche,” or the names of any other
corporations or companies owned by Respondent(s) or related
logos to the extent used on other of Respondent DSM’s or
Respondent Roche’s Products.

TT. “Product Licensed Intellectual Property” means:

1. Product Software that both: 1)  is used in connection with
the analysis of research and development data for the
Feed Enzymes Product(s); and 2) has been routinely used,
prior to the date of the Acquisition Agreement, i.e.,
February 10, 2003, by Respondent DSM for product(s)
other than the Feed Enzymes Product(s); and  

2. Product Background Technologies;

provided, however, that, in order for Respondent DSM to retain
any interest in any such intellectual property, it shall
demonstrate to the satisfaction of the Commission that such
technology has been routinely used in the production of
commercialized product(s) other than the Feed Enzymes
Products prior to the date of the Acquisition Agreement, i.e.,
February 10, 2003.

UU. “Product Manufacturing Employees” means all salaried
employees of Respondent DSM or the DSM/BASF
Alliance who directly participated (irrespective of the
portion of working time involved) in the manufacture of
the Feed Enzymes Product(s), including, but not limited
to, those involved in the quality assurance and quality
control of the Feed Enzymes Product(s), within the
eighteen (18) month period immediately prior to the
Closing Date; provided, however, the term “Product
Manufacturing Employees” does not include those
employees that the Commission-approved Acquirer
expressly agrees to exclude.  These employees are
identified in non-public Appendix III.
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VV. “Product Manufacturing Technology” means all
technology, trade secrets, know-how, and proprietary
information related to the manufacture, validation,
packaging, release testing, stability and shelf life of the
Feed Enzymes Product(s), including the Feed Enzymes
Product(s)’ formulation, in existence and in the
possession of Respondent DSM or the DSM/BASF
Alliance as of the Closing Date, including, but not
limited to, manufacturing records, sampling records,
standard operating procedures and batch records related
to the manufacturing process, and supplier lists.

WW. “Product Marketing Employees” means all management
level employees of Respondent DSM or the DSM/BASF
Alliance who directly participated (irrespective of the
portion of working time involved) in the marketing,
contracting, or promotion of the Feed Enzymes
Product(s) within the eighteen (18) month period
immediately prior to the Closing Date.  These employees
include, without limitation, all management level
employees having any responsibilities in the areas of
sales management, brand management, sales training,
market research, but excluding administrative assistants;
provided, however, the term “Product Marketing
Employees” does not include those employees that the
Commission-approved Acquirer expressly agrees to
exclude.  These employees are identified in non-public
Appendix III. 

XX. “Product Marketing Materials” means all marketing
materials used anywhere in the world related to the Feed
Enzymes Product(s) as of the Closing Date, including,
without limitation, all advertising materials, training
materials, product data, price lists, mailing lists, sales
materials (e.g., vendor lists; sales data; reimbursement
data), marketing information (e.g., competitor
information; research data; market intelligence reports;
statistical programs (if any) used for marketing and sales
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research; customer information, including customer sales
information; sales forecasting models; educational
materials; Website content and advertising and display
materials; speaker lists), promotional and marketing
materials, artwork for the production of packaging
components, television masters and other similar
materials related to the Feed Enzymes Product(s).

YY. “Product Patent Attorneys” means all employees of
Respondent DSM or the DSM/BASF Alliance who are
attorneys and who performed legal work (irrespective of
the portion of working time involved) on Patents related
to the Feed Enzymes Products; provided, however, the
term “Product Patent Attorneys” does not include those
employees that the Commission-approved Acquirer
expressly agrees to exclude.  These employees are
identified in non-public Appendix III.

ZZ. “Product Registrations” means all registrations, permits,
licenses, consents, authorizations and other approvals, and
pending applications and requests therefor, required by
applicable Agencies related to the research, Development,
manufacture, distribution, finishing, packaging, marketing
or sale of the Feed Enzymes Product(s) worldwide in
existence for the Feed Enzymes Product(s) as of the
Closing Date.

AAA. “Product Research and Development Employees”
means all employees of Respondent DSM or the
DSM/BASF Alliance who directly participated
(irrespective of the portion of working time involved)
in the research, Development, or regulatory approval
process, of the Feed Enzymes Product(s) within the
eighteen (18) month period immediately prior to the
Closing Date; provided, however, the term “Product
Research and Development Employees” does not
include those employees that the Commission-
approved Acquirer expressly agrees to exclude (other
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than inventors listed on Patents related to Phytase as
further provided herein).  “Product Research and
Development Employees” also includes any employee
of either Respondent DSM or the DSM/BASF
Alliance who is listed as an inventor of any Patent
related to Phytase regardless of when that Patent was
filed or the research, Development, or regulatory work
of that employee was performed.  These employees
are identified in non-public Appendix III.  

BBB. “Product Scientific and Regulatory Material” means
all technological, scientific, chemical, biological,
pharmacological, toxicological, regulatory and clinical
trial materials and information related to the Feed
Enzymes Product(s), and all rights thereto, in any and
all jurisdictions.

CCC. “Product Software” means computer programs related
to the Feed Enzymes Product(s), including all
software implementations of algorithms, models, and
methodologies whether in source code or object code
form, databases and compilations, including any and
all data and collections of data, all documentation,
including user manuals and training materials, related
to any of the foregoing and the content and
information contained on any Website; provided,
however, that “Product Software” does not include
software that is readily purchasable or licensable and
which has not been modified in a manner material to
the use or function thereof (other than through user
preference settings).

DDD. “Product Trade Dress” means the current trade dress
of the Feed Enzymes Product(s), including, but not
limited to, product packaging associated with the sale
of the Feed Enzymes Product(s) worldwide and the
lettering of the Feed Enzymes Product(s)’ trade name
or brand name.
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EEE. “Product Trademark(s)” means all trademarks, trade
names and brand names including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common
law rights, and the goodwill symbolized thereby and
associated therewith, for the Feed Enzymes Product(s). 
The term “Product Trademarks” includes the following
trademarks: Natuphos®, Natugrain®, and Natustarch®.

FFF. “Proposed Acquirer” means an entity proposed by
Respondent DSM (or a Divestiture Trustee) to the
Commission and submitted for the approval of the
Commission as the acquirer for particular assets required
to be assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed by Respondent DSM
pursuant to this Order.

GGG. “Roche Commitment Agreement” means the
“Commitment to the United States Federal Trade
Commission” by Roche signed by Dr. Franz B.
Humer and Mr. Fritz Gerber and dated August 29,
2003.  The Roche Commitment Agreement is attached
to this Order and contained in non-public Appendix II.

HHH. “Supply Cost” means Respondent DSM’s actual costs,
calculated in good faith and in accordance with past
practice under the DSM/BASF Alliance, associated
with the production of the Feed Enzymes Product(s)
for the Commission-approved Acquirer pursuant to
the Transitional Supply Agreement.  Notwithstanding
the preceding, the term “Supply Cost” shall expressly
exclude any intra-company business profit transfer
and any allocation for capital charges for capital
projects initiated after the date of the Acquisition
Agreement, i.e., February 10, 2003.

III. “Syngenta” means Syngenta AG, a corporation
organized, existing, and doing business under and by
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virtue of the laws of the Swiss Confederation, with its
registered office at Schwarzwaldalle 215, 4058 Basel,
Switzerland.

JJJ. ”Third Party(ies)” means any private entity other than:
(1) the Respondents, or (2) the Commission-approved
Acquirer for the relevant assets to be assigned, granted,
licensed, divested, transferred, delivered or otherwise
conveyed, related to a particular Feed Enzymes
Product(s).

KKK. “Website” means the content of the Website(s)
located at the Domain Names, the Domain Names,
and all copyrights in such Website(s), to the extent
owned by Respondent DSM.  “Website” shall not
include (1) content owned by Third Parties and other
Product Intellectual Property not owned by
Respondent DSM that are incorporated in such
Website(s), such as stock photographs used in the
Website(s), except to the extent that Respondent DSM
can convey its rights, if any, therein; or (2) content
unrelated to the Feed Enzymes Product(s).

II.

IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Effective
Date, Respondent DSM shall divest the Feed Enzymes
Assets (to the extent that such assets are not already
owned, controlled or in the possession of BASF),
absolutely and in good faith, to BASF pursuant to and in
accordance with the Feed Enzymes Severance and
Transitional Support Agreement (which agreement shall
not vary or contradict, or be construed to vary or
contradict, the terms of this Order, it being understood that
nothing in this Order shall be construed to reduce any
rights or benefits of BASF or to reduce any obligations of
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Respondent DSM under such agreement), and such
agreement, if it becomes one of the Divestiture
Agreements for the Feed Enzymes Assets, is incorporated
by reference into this Order and made a part hereof.  If
Respondent DSM does not divest the Feed Enzymes
Assets to BASF within ten (10) Business Days after the
Effective Date, the Commission may appoint a Divestiture
Trustee to divest the Feed Enzymes Assets;

provided however, that if Respondent DSM has divested the
Feed Enzymes Assets to BASF prior to the date this Order
becomes final, and if, at the time the Commission determines
to make this Order final, the Commission notifies Respondent
DSM that the manner in which the divestiture was
accomplished is not acceptable, the Commission may direct
Respondent DSM, or appoint a Divestiture Trustee, to effect
such modifications to the manner of divestiture of the Feed
Enzymes Assets to BASF (including, but not limited to,
entering into additional agreements or arrangements) as the
Commission may determine are necessary to satisfy the
requirements of this Order.

B. On or before the date on which Respondent DSM closes on
a transaction to divest the Feed Enzymes Assets,
Respondent DSM shall terminate, absolutely and in good
faith, the DSM/BASF Alliance pursuant to and in
accordance with the Feed Enzymes Severance and
Transitional Support Agreement and in a manner that
preserves the full economic viability, marketability and
competitiveness of the business associated with the Feed
Enzymes Assets.

C. On or before the date on which Respondent DSM closes on
a transaction to divest the Feed Enzymes Assets,
Respondent DSM shall waive all rights it may have to
object to, limit or otherwise prohibit the licensing of the
Phytaseed Intellectual Property by Syngenta to the
Commission-approved Acquirer.  
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D. Respondent DSM shall not seek to influence, participate
in, or interfere with any negotiations or discussions
between the Commission-approved Acquirer and Syngenta
that relate to the licensing of the Phytaseed Intellectual
Property and shall consent to the license of any of the
Phytaseed Intellectual Property by Syngenta to the
Commission-approved Acquirer.

E. Any Divestiture Agreement that has been approved by the
Commission between Respondent DSM (or a Divestiture
Trustee) and a Commission-approved Acquirer of the Feed
Enzymes Assets shall be deemed incorporated into this
Order, and any failure by Respondent DSM to comply with
any term of such Divestiture Agreement related to the Feed
Enzymes Assets shall constitute a failure to comply with
this Order. 

F. Respondent DSM shall include in any Divestiture
Agreement related to the Feed Enzymes Assets the
following provisions:

1. Respondent DSM shall Contract Manufacture and deliver
to the Commission-approved Acquirer, in a timely
manner and under reasonable terms and conditions, a
supply of the Feed Enzymes Products, at Respondent
DSM’s Supply Cost, for a period of time sufficient to
allow the Commission-approved Acquirer (or the
Designee of the Commission-approved Acquirer) to
manufacture the Feed Enzymes Products independently of
Respondent DSM.

2. After Respondent DSM commences delivery of the Feed
Enzymes Products to the Commission-approved Acquirer
pursuant to a Divestiture Agreement and for the term of
the Contract Manufacture related to the Feed Enzymes
Products, Respondent DSM will make inventory of the
Feed Enzymes Products available for sale or resale only
to the Commission-approved Acquirer.
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3. Respondent DSM shall make representations and
warranties to the Commission-approved Acquirer that the
Feed Enzymes Products supplied through Contract
Manufacture pursuant to the Divestiture Agreement meet
the specifications provided in the Feed Enzymes
Transitional Supply Agreement.  Respondent DSM shall
agree to indemnify, defend and hold the Commission-
approved Acquirer harmless from any and all suits,
claims, actions, demands, liabilities, expenses or losses
alleged to result from the failure of the Feed Enzymes
Products supplied to the Commission-approved Acquirer
pursuant to the Divestiture Agreement by Respondent
DSM to meet such specifications.  This obligation shall
be contingent upon the Commission-approved Acquirer
giving Respondent DSM prompt, adequate notice of such
claim and cooperating fully in the defense of such claim. 
The Divestiture Agreement shall be consistent with the
obligations assumed by Respondent DSM under this
Order; provided, however, Respondent DSM may reserve
the right to control the defense of any such litigation,
including the right to settle the litigation, so long as such
settlement is consistent with Respondent DSM’s
responsibilities to supply the Feed Enzymes Products in
the manner required by this Order; provided further,
however, this obligation shall not require Respondent
DSM to be liable for any negligent act or omission of the
Commission-approved Acquirer or for any
representations and warranties, express or implied, made
by the Commission-approved Acquirer that exceed the
representations and warranties made by Respondent DSM
to the Commission-approved Acquirer.

4. Respondent DSM shall make representations and
warranties to the Commission-approved Acquirer that
Respondent DSM will hold harmless and indemnify the
Commission-approved Acquirer for any liabilities or loss
of profits resulting from the failure by Respondent DSM
to deliver the Feed Enzymes Products in a timely manner
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as required by the Divestiture Agreement unless
Respondent DSM can demonstrate that its failure was
entirely beyond the control of Respondent DSM and in no
part the result of negligence or willful misconduct by
Respondent DSM.

5. During the term of the Contract Manufacture between
Respondent DSM and the Commission-approved
Acquirer, upon request of the Commission-approved
Acquirer or Interim Monitor (if applicable), Respondent
DSM shall make available to the Commission-approved
Acquirer or the Interim Monitor all records that relate to
the manufacture of the Feed Enzymes Products that are
generated or created after the Closing Date.

6. Upon reasonable notice and request from the
Commission-approved Acquirer to Respondent DSM,
Respondent DSM shall provide in a timely manner at no
greater than Direct Cost:

a. assistance and advice to enable the Commission-
approved Acquirer (or the Designee of the
Commission-approved Acquirer) to obtain all
necessary permits and approvals from any Agency or
Governmental Entity to manufacture and sell the
Feed Enzymes Products;

b. assistance to the Commission-approved Acquirer (or
the Designee of the Commission-approved Acquirer)
to manufacture the Feed Enzymes Products in
substantially the same manner and quality employed
or achieved by Respondent DSM; and,

c. consultation with knowledgeable employees of
Respondent DSM and training, at the request of the
Commission-approved Acquirer and at a facility
chosen by the Commission-approved Acquirer, until
the Commission-approved Acquirer (or the Designee
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of the Commission-approved Acquirer) obtains all
Agency approvals necessary to manufacture the Feed
Enzymes Products independently of Respondent
DSM and sufficient to satisfy management of the
Commission-approved Acquirer that its personnel (or
the Designee’s personnel) are adequately trained in
the manufacture of the Feed Enzymes Products.

7. Upon reasonable notice and request from the
Commission-approved Acquirer to either Respondent
DSM or Respondent Roche, as appropriate, Respondent
DSM or Respondent Roche shall provide in a timely
manner, at no greater than Direct Cost, assistance with
knowledgeable employees of the relevant Respondent to
assist the Commission-approved Acquirer to defend
against, respond to, or otherwise participate in any
litigation related to the Product Intellectual Property.

8. Respondent DSM shall covenant to the Commission-
approved Acquirer that Respondent DSM shall not join,
or file, prosecute or maintain any suit, in law or equity,
against the Commission-approved Acquirer under Patents
that: 1) are owned or licensed by Respondent DSM as of
the Effective Date, or 2) may be assigned, granted,
licensed, or otherwise conveyed to DSM after the
Effective Date, if such suit would have the potential to
interfere with the Commission-approved Acquirer’s
freedom to practice in the research, Development,
manufacture, use, import, export, distribution or sale of
the Feed Enzymes Products (but only as to those products
that are commercialized or in Development as of the
Closing Date) in the field of animal nutrition.

9. Respondent DSM shall covenant to the Commission-
approved Acquirer that: 1) any Third Party assignee,
transferee or licensee of the above-described Patents shall
agree to provide a covenant not to sue the Feed Enzymes
Releasees, at least as protective as those extended
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pursuant to the preceding Paragraph II.F.8, as a condition
of such assignment, transfer or license; and 2) with
respect to any Third Party rights licensed to Respondent
DSM as of or after the Effective Date, and as to which
Respondent DSM does not control the right of
prosecution of any suit, legal or other action, Respondent
DSM shall not actively induce, assist or participate in any
suit, legal or other action or proceeding relating to the
Feed Enzymes Products (but only as to those products
that are commercialized or in Development as of the
Closing Date) against the Feed Enzymes Releasees,
unless required by Law or contract (such contract not to
be solicited or entered into for the purpose of
circumventing any of the requirements of this Order).

G. Respondent DSM shall submit to the Commission-
approved Acquirer, at Respondent DSM’s expense, all
Confidential Business Information related to the Feed
Enzymes Products.  

H. Respondent DSM shall not use, directly or indirectly, any
Confidential Business Information (other than as necessary
to comply with requirements of this Order or the related
Order to Hold Separate and Maintain Assets) related to the
research, Development, manufacturing, marketing, or sale
of the Feed Enzymes Products, and shall not disclose or
convey such Confidential Business Information, directly or
indirectly, to any person except to the Commission-
approved Acquirer.  

I. For a period of five (5) years after the Closing Date,
Respondent DSM shall provide the Commission-approved
Acquirer with the opportunity to enter into employment
contracts with the Product Patent Attorneys and Product
Research and Development Employees.  For a period of two
(2) years after the Closing Date, Respondent DSM shall
provide the Commission-approved Acquirer with the
opportunity to enter into employment contracts with the
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Product Animal Nutritionist Employees and Product
Marketing Employees.  For a period extending from the
Closing Date until one (1) year after the date on which the
last delivery of Feed Enzymes Products to the Commission-
approved Acquirer occurs (pursuant to the Divestiture
Agreement to Contract Manufacture Feed Enzymes
Products between Respondent DSM and the Commission-
approved Acquirer), Respondent DSM shall provide the
Commission-approved Acquirer with the opportunity to
enter into employment contracts with the Product
Manufacturing Employees.  These periods are hereinafter
referred to as the “Employee Access Periods.”

J. Respondent DSM shall provide any Proposed Acquirer with
the opportunity to enter into employment contracts with the
Feed Enzymes Core Employees in connection with the
divestiture of the Feed Enzymes Assets; provided, however,
that any such employment contracts entered into prior to the
Closing Date shall be contingent upon approval by the
Commission of the agreements relating to the Feed
Enzymes Assets (i.e., those agreements proposed by
Respondent DSM (or the Divestiture Trustee) to the
Commission) as the Divestiture Agreements for the Feed
Enzymes Assets. 

K. Not later than twenty-five (25) Business Days after the
execution date of any proposed Divestiture Agreement
related to Feed Enzymes Assets, Respondent DSM shall
provide the Commission-approved Acquirer or the
Proposed Acquirer the Product Employee Information
related to the Feed Enzymes Core Employees.  Failure by
Respondent DSM to provide the Product Employee
Information for any relevant employee within the time
provided herein shall extend the Employee Access Periods
with respect to that employee in an amount equal to the
delay.     
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L. During the Employee Access Period, Respondent DSM
shall not interfere with the hiring or employing by the
Commission-approved Acquirer of Feed Enzymes Core
Employees, and shall remove any impediments within the
control of Respondent DSM that may deter these employees
from accepting employment with the Commission-approved
Acquirer, including, but not limited to, any non-compete
provisions of employment or other contracts with
Respondent DSM that would affect the ability or incentive
of those individuals to be employed by the Commission-
approved Acquirer.  In addition, Respondent DSM shall not
make any counteroffer to a Feed Enzymes Core Employee
who receives a written offer of employment from the
Commission-approved Acquirer;  

provided, however, that these requirements shall not prohibit
Respondent DSM from making offers of employment to or
employing any Feed Enzymes Core Employee during the
Employee Access Periods where the Commission-approved
Acquirer has notified Respondent DSM in writing that the
Commission-approved Acquirer does not intend to make an
offer of employment to that employee;

provided further, that if Respondent DSM notifies the
Commission-approved Acquirer in writing of its desire to make
an offer of employment to a particular Feed Enzymes Core
Employee and the Commission-approved Acquirer does not
make an offer of employment to that employee within twenty
(20) Business Days of the date the Commission-approved
Acquirer receives such notice, Respondent DSM may make an
offer of employment to that employee.

  
M. Respondent DSM shall provide all Feed Enzymes Core

Employees employed by Respondent DSM with
reasonable financial incentives to continue in their
positions until the Closing Date.  Such incentives shall
include a continuation of all employee benefits offered by
Respondent DSM until the Closing Date for the divestiture
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of the Feed Enzymes Assets has occurred, including
regularly scheduled raises, bonuses, and vesting of pension
benefits (as permitted by Law).  In addition to the
foregoing, Respondent DSM shall provide to each Feed
Enzymes Core Employee employed by Respondent DSM
who accepts employment with the Commission-approved
Acquirer, an incentive equal to forty (40) percent of such

 employee’s base annual salary to be paid upon the employee’s
completion of one (1) year of employment with the
Commission-approved Acquirer;

provided, however, that nothing in these requirements or in this
Order requires or shall be construed to require Respondent
DSM to terminate the employment of any employee.

 
N. For a period of one (1) year after the Closing Date,

Respondent DSM shall not: 

1. directly or indirectly, solicit or otherwise attempt to
induce any employee of the Commission-approved
Acquirer with any amount of responsibility related to
Feed Enzymes Product(s) (“Feed Enzymes Employee”) to
terminate his or her employment relationship with the
Commission-approved Acquirer; provided, however, this
provision shall not prohibit: (i) Respondent DSM from
advertising for employees in newspapers, trade
publications or other media not targeted specifically at the
Feed Enzymes Employees, or (ii) a Feed Enzymes
Employee from contacting Respondent DSM on his or
her own initiative without any direct or indirect
solicitation or encouragement from Respondent DSM; or

2. hire any Feed Enzymes Employee; provided, however,
Respondent DSM may hire any former Feed Enzymes
Employee whose employment has been terminated by the
Commission-approved Acquirer or who independently
applies for employment with Respondent DSM, as long
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as such employee was not solicited in violation of the
non-solicitation requirements contained herein.

O. For a period of two (2) years after the Closing Date,
Respondent DSM shall not market or promote Novozymes
Products using the services of any Product Marketing
Employee related to the Feed Enzymes Products.

P. For a period of five (5) years after the Closing Date,
Respondent DSM shall not use any Product Finance
Employee, Product Research and Development Employee,
or Product Patent Attorney for any purpose related to the
Novozymes/Roche Alliance or any Novozymes Product,
and such employees shall not have access to any
Confidential Business Information related to the
Novozymes/Roche Alliance or Novozymes Products.

Q. Prior to the Closing Date, Respondent DSM shall secure
all consents and waivers from all Third Parties that are
necessary for the divestiture of the Feed Enzymes Assets
to the Commission-approved Acquirer, or for the
continued research, Development, manufacture, sale,
marketing or distribution of the Feed Enzymes Products by
the Commission-approved Acquirer.

R. Respondent DSM shall require, as a condition of continued
employment post-divestiture, that each Feed Enzymes Core
Employee sign a confidentiality agreement pursuant to
which such employee shall be required to maintain all
Confidential Business Information related to the Feed
Enzymes Products strictly confidential, including the
nondisclosure of such information to all other employees,
executives or other personnel of Respondent DSM (other
than as necessary to comply with the requirements of this
Order or the related Order to Hold Separate and Maintain
Assets); provided, however, the requirements of this
Paragraph II.R. may be extended to include employees
(other than the Feed Enzymes Core Employees) of
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Respondent DSM that the Interim Monitor may determine
are necessary to be included in order to ensure the proper
maintenance of the confidentiality of the Confidential
Business Information.  

S. Respondent DSM shall provide written notification of the
restrictions on the use of the Confidential Business
Information related to the Feed Enzymes Products by
Respondent DSM’s personnel to all of Respondent DSM’s
employees who (i) are or were involved in the research,
Development, manufacturing, distribution, sale or marketing
of the Feed Enzymes Products, (ii) are involved in the
research, Development, manufacturing, distribution, sale or
marketing of the Novozymes Products and/or (iii) may have
Confidential Business Information related to the Feed
Enzymes Products.  Such notification shall be in
substantially the form set forth in the Employee
Notification.  Respondent DSM shall give such notification
by e-mail with return receipt requested or similar
transmission, and keep a file of such receipts for one (1)
year after the Closing Date.  Respondent DSM shall provide
a copy of such notification to the Commission-approved
Acquirer.  Respondent DSM shall maintain complete
records of all such notifications at Respondent DSM’s
corporate headquarters and shall provide an officer’s
certification to the Commission, stating that such
acknowledgment program has been implemented and is
being complied with.  Respondent DSM shall provide the
Commission-approved Acquirer with copies of all
certifications, notifications and reminders sent to
Respondent DSM’s personnel.

T. Respondent DSM shall provide written notification of the
restrictions on the use of the Confidential Business
Information related to the Feed Enzymes Products by
Respondent DSM’s personnel to all of Novozymes
employees who are or were involved in the research, 
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Development, manufacturing, distribution, sale or
marketing of the Novozymes Products. 

U. Upon reasonable notice and request by the Commission-
approved Acquirer, Respondent DSM shall make available
to the Commission-approved Acquirer, at no greater than
Direct Cost, such personnel, assistance and training as the
Commission-approved Acquirer might reasonably need to
transfer the Feed Enzymes Assets, and shall continue
providing such personnel, assistance and training, at the
request of the Commission-approved Acquirer, until the
Commission-approved Acquirer (or the Designee of the
Commission-approved Acquirer) is fully qualified and
able to manufacture the Feed Enzymes Products
independently of Respondent DSM. 

V. Pending divestiture of the Feed Enzymes Assets,
Respondent DSM shall take such actions as are necessary
to maintain the full economic viability, marketability and
competitiveness of the business associated with the Feed
Enzymes Assets, to minimize any risk of loss of
competitive potential for the business associated with the
Feed Enzymes Assets, and to prevent the destruction,
removal, wasting, deterioration, or impairment of any of
the Feed Enzymes Assets except for ordinary wear and
tear.  

W. Counsel for Respondent DSM (including in-house counsel
under appropriate confidentiality arrangements) may retain
unredacted copies of all documents or other materials
provided to the Commission-approved Acquirer and may
have access to original documents (under circumstances
where copies of documents are insufficient or otherwise
unavailable) provided to the Commission-approved
Acquirer in order to:

1. assure Respondent DSM’s compliance with any
Divestiture Agreement, this Order, any Law (including,
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without limitation, any requirement to obtain regulatory
licenses or approvals), any data retention requirement of
any applicable Governmental Entity, or any taxation
requirements; or 

2. defend against, respond to, or otherwise participate in any
litigation, investigation, audit, process, subpoena or other
proceeding relating to the divestiture or any other aspect
of the Feed Enzymes Assets or the business related to the
Feed Enzymes Products; provided, however, that
Respondent DSM may disclose such information as
necessary for the purposes set forth in this paragraph
pursuant to an appropriate confidentiality order,
agreement or arrangement;

 provided further, however:

1. Respondent DSM shall require those who view such
unredacted documents or other materials to enter into
confidentiality agreements with the Commission–approved
Acquirer; provided, however, that Respondent DSM shall
not be deemed to have violated this requirement if the
Commission-approved Acquirer withholds such agreement
unreasonably; and

2. Respondent DSM shall use its best efforts to obtain a
protective order to protect the confidentiality of such
information during any adjudication.

X. Respondent DSM shall maintain manufacturing facilities
for the production of the Feed Enzymes Products that are
ready, qualified and fully capable of producing the Feed
Enzymes Products until the Commission-approved
Acquirer (or the Designee of the Commission-approved
Acquirer) is fully able to manufacture the Feed Enzymes
Products independently of Respondent DSM; provided,
however, the Commission may eliminate, or limit the
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duration of, Respondent DSM’s obligation under this provision
should the Commission determine that the Commission-
approved Acquirer is not using commercially reasonable best
efforts to manufacture the Feed Enzymes Products
independently of Respondent DSM.

Y. Respondent DSM shall not join, or file, prosecute or
maintain any suit, in law or equity, against the
Commission-approved Acquirer or the Feed Enzymes
Releasee(s) for the research, Development, manufacture,
use, import, export, distribution, or sale of the Feed
Enzymes Products (but only as to those products that are
commercialized or in Development as of the Closing Date)
under:

1. any Patents owned or licensed by Respondent DSM as of
the Effective Date or acquired after the Effective Date
that claim the use of such Feed Enzymes Products to
enhance or otherwise facilitate the digestion of phytate in
animals; 

2. any Patents that are used in the business of the
Novozymes/Roche Alliance that claim the use of such
Feed Enzymes Products to enhance or otherwise facilitate
the digestion of phytate in animals; 

3. any Patents owned or licensed at any time after the
Effective Date by Respondent DSM that claim any aspect
of the research, Development, manufacture, use, import,
export, distribution, or sale of such Feed Enzymes
Products in the field of animal nutrition other than such
Patents that claim inventions conceived by and reduced to
practice by Respondent DSM’s employees or the
employees of the Novozymes/Roche Alliance after the
Effective Date; or
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4. any Patents that are used in the business of the
Novozymes/Roche Alliance that are owned or licensed by
Novozymes at any time after the Effective Date that claim
any aspect of the research, Development, manufacture,
use, import, export, distribution, or sale of such Feed
Enzymes Products in the field of animal nutrition other
than such Patents that claim inventions conceived by and
reduced to practice by Respondent DSM’s employees or
the employees of the Novozymes/Roche Alliance after the
Effective Date.

Z. Respondent DSM shall not, in any jurisdiction throughout
the world: 1) use the Product Trademarks or any mark
confusingly similar to the Product Trademarks, as a
trademark, tradename, or service mark in connection with
feed enzymes; 2) attempt to register the Product
Trademarks; 3) or attempt to register any mark confusingly
similar to the Product Trademarks in connection with feed
enzymes; 4) challenge or interfere with the Commission-
approved Acquirer’s use and registration of the Product
Trademarks; or 5) challenge or interfere with the
Commission-approved Acquirer’s efforts to enforce its
trademark registrations for and trademark rights in the
Product Trademarks against Third Parties.

AA. Respondent Roche agrees to abide by the applicable
terms of the Feed Enzymes Severance and Transitional
Support Agreement and by all terms of the Roche
Commitment Agreement.  Such commitment, if
approved by the Commission in connection with the
Commission’s determination to make this Order final,
shall be deemed incorporated into this Order, and any
failure by Respondent Roche to comply with any term of
the Roche Commitment Agreement shall constitute a
failure to comply with this Order.  

BB. The purpose of the divestiture of the Feed Enzymes
Assets is to ensure the continued use of the Feed
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Enzymes Assets in the same business in which the Feed
Enzymes Assets were engaged at the time of the
announcement of the Acquisition, fully independent of
Respondent DSM, and to remedy the lessening of
competition resulting from the Acquisition as alleged in
the Commission’s Complaint.

III.

IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent
Agreement in this matter, the Commission may appoint a
monitor (“Interim Monitor”) to assure that Respondents
expeditiously comply with all of their obligations and
perform all of their responsibilities as required by this
Order and the Order to Hold Separate and Maintain Assets
(collectively “the Orders”), and the Divestiture
Agreements.  The Commission may appoint one or more
Interim Monitors to assure Respondents’ compliance with
the requirements of the Orders, and the related Divestiture
Agreements.

B. The Commission shall select the Interim Monitor, subject to
the consent of Respondent DSM, which consent shall not be
unreasonably withheld.  If Respondent DSM has not
opposed, in writing, including the reasons for opposing, the
selection of a proposed Interim Monitor within ten (10) days
after notice by the staff of the Commission to Respondent
DSM of the identity of any proposed Interim Monitor,
Respondent DSM shall be deemed to have consented to the
selection of the proposed Interim Monitor.

C. Not later than ten (10) days after the appointment of the
Interim Monitor, Respondent DSM shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the rights
and powers necessary to permit the Interim Monitor to
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monitor Respondent DSM’s compliance with the relevant
requirements of the Orders in a manner consistent with the
purposes of the Orders. 

D. If one or more Interim Monitors are appointed pursuant to
this paragraph or pursuant to the relevant provisions of the
Order to Hold Separate and Maintain Assets in this matter,
Respondent DSM shall consent to the following terms and
conditions regarding the powers, duties, authorities, and
responsibilities of each Interim Monitor:

1. The Interim Monitor shall have the power and authority
to monitor Respondent DSM’s compliance with the
divestiture and asset maintenance obligations and related
requirements of the Orders, and shall exercise such power
and authority and carry out the duties and responsibilities
of the Interim Monitor in a manner consistent with the
purposes of the Orders and in consultation with the
Commission.

2. The Interim Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent DSM of the
divestiture of all relevant assets required to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed pursuant to this
Order in a manner that fully satisfies the
requirements of the Orders and notification by the
Commission-approved Acquirer to the Interim
Monitor that it is both: 1) fully capable of
manufacturing the relevant Feed Enzymes Products
independently of Respondent DSM; and 2) fully
capable of continuing all research and Development
of the Feed Enzymes Products acquired pursuant to a 
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Divestiture Agreement independently of Respondent
DSM; or

b. the completion by Respondent DSM of the last
obligation under the Orders pertaining to the Interim
Monitor’s service;

provided, however, that the Commission may extend or
modify this period as may be necessary or appropriate to
accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,
the Interim Monitor shall have full and complete access to
Respondent DSM’s personnel, books, documents, records
kept in the normal course of business, facilities and
technical information, and such other relevant
information as the Interim Monitor may reasonably
request, related to Respondent DSM’s compliance with
its obligations under the Orders, including, but not limited
to, its obligations related to the relevant assets. 
Respondent DSM shall cooperate with any reasonable
request of the Interim Monitor and shall take no action to
interfere with or impede the Interim Monitor's ability to
monitor Respondents’ compliance with the Orders.

5. The Interim Monitor shall serve, without bond or other
security, at the expense of Respondent DSM on such
reasonable and customary terms and conditions as the
Commission may set.  The Interim Monitor shall have
authority to employ, at the expense of Respondent DSM,
such consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary
to carry out the Interim Monitor’s duties and
responsibilities.

6. Respondent DSM shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any losses,

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          48    



claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Interim
Monitor’s duties, including all reasonable fees of counsel
and other reasonable expenses incurred in connection
with the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to the
extent that such losses, claims, damages, liabilities, or
expenses result from misfeasance, gross negligence,
willful or wanton acts, or bad faith by the Interim
Monitor.

7. Respondent DSM shall report to the Interim Monitor in
accordance with the requirements of this Order and/or as
otherwise provided in any agreement approved by the
Commission.  The Interim Monitor shall evaluate the
reports submitted to the Interim Monitor by Respondent
DSM, and any reports submitted by the Commission-
approved Acquirer with respect to the performance of
Respondent DSM’s obligations under the Orders or the
Divestiture Agreement.  Within one (1) month after the
date the Interim Monitor receives these reports, the
Interim Monitor shall report in writing to the Commission
concerning performance by Respondent DSM of its
obligations under the Orders. 

8. Respondent DSM may require the Interim Monitor and
each of the Interim Monitor’s consultants, accountants,
attorneys and other representatives and assistants to sign a
customary confidentiality agreement; provided, however,
that such agreement shall not restrict the Interim Monitor
from providing any information to the Commission.

E. The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other representatives
and assistants to sign an appropriate confidentiality
agreement related to Commission materials and information
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received in connection with the performance of the Interim
Monitor’s duties.

F. If the Commission determines that the Interim Monitor has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Interim Monitor in the same manner as
provided in this Paragraph or the relevant provisions of the
Order to Hold Separate and Maintain Assets in this matter.

G. The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate to
ensure compliance with the requirements of the Orders.

H. The Interim Monitor appointed pursuant to this Order or
the relevant provisions of the Order to Hold Separate and
Maintain Assets in this matter may be the same person
appointed as a Divestiture Trustee pursuant to the relevant
provisions of this Order.

IV.

IT IS FURTHER ORDERED that:

A. If Respondent DSM has not fully complied with its
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey relevant assets as required by
this Order, the Commission may appoint a trustee
(“Divestiture Trustee”) to assign, grant, license, divest,
transfer, deliver or otherwise convey the assets required to
be assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed pursuant to Paragraph
II.A. in a manner that satisfies the requirements of
Paragraph II.A.   In the event that the Commission or the
Attorney General brings an action pursuant to § 5(l) of the
Federal Trade Commission Act, 15 U.S.C. § 45(l), or any
other statute enforced by the Commission, Respondent
DSM shall consent to the appointment of a Divestiture
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Trustee in such action to assign, grant, license, divest,
transfer, deliver or otherwise convey the relevant assets. 
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the Attorney
General from seeking civil penalties or any other relief
available to it, including a court-appointed Divestiture
Trustee, pursuant to § 5(l) of the Federal Trade
Commission Act, or any other statute enforced by the
Commission, for any failure by Respondent DSM to
comply with this Order.

B. The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent DSM, which consent
shall not be unreasonably withheld.  The Divestiture Trustee
shall be a person with experience and expertise in
acquisitions and divestitures.  If Respondent DSM has not
opposed, in writing, including the reasons for opposing, the
selection of any proposed Divestiture Trustee within ten
(10) days after notice by the staff of the Commission to
Respondent DSM of the identity of any proposed
Divestiture Trustee, Respondent DSM shall be deemed to
have consented to the selection of the proposed Divestiture
Trustee.

C. Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent DSM shall execute a trust
agreement that, subject to the prior approval of the
Commission and, in the case of a court-appointed
Divestiture Trustee, of the court, transfers to the Divestiture
Trustee all rights and powers necessary to permit the
Divestiture Trustee to effect the divestiture required by the
Order.

D. If a Divestiture Trustee is appointed by the Commission or
a court pursuant to this Paragraph, Respondent DSM shall
consent to the following terms and conditions regarding 
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the Divestiture Trustee’s powers, duties, authority, and
responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to assign, grant, license, divest, transfer, deliver
or otherwise convey the assets that are required by this
Order to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed.

2. The Divestiture Trustee shall have one (1) year after the
date the Commission approves the trust agreement
described in herein to accomplish the divestiture, which
shall be subject to the prior approval of the Commission. 
If, however, at the end of the one (1) year period, the
Divestiture Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within a
reasonable time, the divestiture period may be extended
by the Commission, or, in the case of a court-appointed
Divestiture Trustee, by the court; provided, however, the
Commission may extend the divestiture period only two
(2) times. 

3. Subject to any demonstrated legally recognized privilege,
the Divestiture Trustee shall have full and complete
access to the personnel, books, records and facilities
related to the relevant assets that are required to be
assigned, granted, licensed, divested, delivered or
otherwise conveyed by this Order and to any other
relevant information, as the Divestiture Trustee may
request.  Respondent DSM shall develop such financial or
other information as the Divestiture Trustee may request
and shall cooperate with the Divestiture Trustee. 
Respondent DSM shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment of the
divestiture.  Any delays in divestiture caused by
Respondent DSM shall extend the time for divestiture
under this Paragraph in an amount equal to the delay, as
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determined by the Commission or, for a court-appointed
Divestiture Trustee, by the court.

4. The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to Respondent
DSM’s absolute and unconditional obligation to divest
expeditiously and at no minimum price.  Each divestiture
shall be made in the manner and to an acquirer as
required by this Order; provided, however, if the
Divestiture Trustee receives bona fide offers from more
than one acquiring entity, and if the Commission
determines to approve more than one such acquiring
entity, the Divestiture Trustee shall divest to the acquiring
entity selected by Respondent DSM from among those
approved by the Commission; provided further, however,
that Respondent DSM shall select such entity within five
(5) Business Days after receiving notification of the
Commission’s approval.

5. The Divestiture Trustee shall serve, without bond or other
security, at the cost and expense of Respondent DSM, on
such reasonable and customary terms and conditions as
the Commission or a court may set.  The Divestiture
Trustee shall have the authority to employ, at the cost and
expense of Respondent DSM, such consultants,
accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities.  The Divestiture
Trustee shall account for all monies derived from the
divestiture and all expenses incurred.  After approval by
the Commission and, in the case of a court-appointed
Divestiture Trustee, by the court, of the account of the
Divestiture Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be paid at
the direction of Respondent DSM, and the Divestiture
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Trustee’s power shall be terminated.  The compensation
of the Divestiture Trustee shall be based at least in
significant part on a commission arrangement contingent
on the divestiture of all of the relevant assets that are
required to be divested by this Order.

6. Respondent DSM shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against any
losses, claims, damages, liabilities, or expenses arising
out of, or in connection with, the performance of the
Divestiture Trustee’s duties, including all reasonable fees
of counsel and other expenses incurred in connection with
the preparation for, or defense of, any claim, whether or
not resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee.

7. In the event that the Divestiture Trustee determines that
he or she is unable to assign, grant, license, divest,
transfer, deliver or otherwise convey the relevant assets
required to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed in a manner
that preserves their marketability, and viability and
competitiveness and ensures their continued use in the
research, Development, manufacture, distribution,
marketing, promotion, sale, or after-sales support of the
relevant Feed Enzymes Products, the Divestiture Trustee
may assign, grant, license, divest, transfer, deliver or
otherwise convey such additional assets of Respondent
DSM and effect such arrangements as are necessary to
satisfy the requirements of this Order.

8. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed by this
Order.
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9. The Divestiture Trustee shall report in writing to
Respondent DSM and to the Commission every sixty (60)
days concerning the Divestiture Trustee’s efforts to
accomplish the divestiture.

10. Respondent DSM may require the Divestiture Trustee and
each of the Divestiture Trustee’s consultants, accountants,
attorneys and other representatives and assistants to sign a
customary confidentiality agreement; provided, however,
such agreement shall not restrict the Divestiture Trustee
from providing any information to the Commission.

E. If the Commission determines that a Divestiture Trustee has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Divestiture Trustee in the same manner
as provided in this Paragraph.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or at
the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

G. The Divestiture Trustee appointed pursuant to this
Paragraph may be the same Person appointed as Interim
Monitor pursuant to the relevant provisions of this Order
or the relevant provisions of the Order to Hold Separate
and Maintain Assets in this matter.

V.

IT IS FURTHER ORDERED that:

A. Within thirty (30) days after the date this Order becomes
final, and every thirty (30) days thereafter until
Respondent DSM has fully complied with Paragraphs II.A.
(i.e. has assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed all relevant assets to the
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Commission-approved Acquirer in a manner that fully
satisfies the requirements of the Order), II.B., and all its
responsibilities to render transitional services to the
Commission-approved Acquirer as provided in the
Divestiture Agreements, Respondent DSM shall submit to
the Commission a verified written report setting forth in
detail the manner and form in which it intends to comply,
is complying, and has complied with this Order. 
Respondent DSM shall submit at the same time a copy of
its report concerning compliance with this Order to the
Interim Monitor, if any Interim Monitor has been
appointed.  Respondent DSM shall include in its reports,
among other things that are required from time to time, a
full description of the efforts being made to comply with
the relevant Paragraphs of the Order, including a
description of all substantive contacts or negotiations
related to the divestiture of the relevant assets and the
identity of all parties contacted.  Respondent DSM shall
include in its reports copies of all written communications
to and from such parties, all internal memoranda, and all
reports and recommendations concerning completing the
obligations. 

B. One (1) year after the date this Order becomes final,
annually for the next nine (9) years on the anniversary of the
date this Order becomes final, and at other times as the
Commission may require, Respondent DSM shall file a
verified written report with the Commission setting forth in
detail the manner and form in which it has complied and is
complying with this Order.

VI.

IT IS FURTHER ORDERED that Respondent DSM shall
notify the Commission at least thirty (30) days prior to any
proposed change in the corporate Respondent DSM such as
dissolution, assignment, sale resulting in the emergence of a
successor corporation, or the 
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creation or dissolution of subsidiaries or any other change in the
corporation that may affect compliance obligations arising out of
the Order.

VII.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any demonstrated legally recognized privilege, and upon
written request with reasonable notice to Respondent DSM made
to its principal United States offices, Respondent DSM shall
permit any duly authorized representative of the Commission:

A. Access, during office hours of Respondent DSM and in
the presence of counsel, to all facilities and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of
Respondent DSM related to compliance with this Order;
and 

B. Upon five (5) days’ notice to Respondent DSM and without
restraint or interference from Respondent DSM, to interview
officers, directors, or employees of Respondent DSM, who
may have counsel present, regarding such matters.

VIII.

IT IS FURTHER ORDERED that this Order will terminate
on January 6, 2014.
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APPENDIX I
TO THE DECISION AND ORDER

NOTICE OF DIVESTITURE AND REQUIREMENT FOR
CONFIDENTIALITY

On September 5, 2003, DSM N.V. (“DSM”) and Roche
Holding AG (“Roche”), hereinafter referred to collectively as
“Respondents,” entered into an Agreement Containing Consent
Orders (“Consent Agreement”) with the Federal Trade
Commission (“FTC”) relating to the divestiture of certain assets. 
That Consent Agreement includes two orders:  The Decision and
Order and the Order to Hold Separate and Maintain Assets.  

The Decision and Order requires DSM to divest to BASF
Aktiengesellschaft (“BASF”) the assets relating to an alliance
between DSM and BASF that was formed in 1994 (“DSM/BASF
Alliance”) for the purposes of researching, developing, producing,
and marketing certain feed enzymes used in animal nutrition. 
These feed enzymes include those marketed under the following
names: Natuphos®, Natugrain®, and Natustarch®.  These assets
are hereinafter referred to as the “DSM/BASF Alliance Assets.” 
Both the Decision and Order and the Order to Hold Separate and
Maintain Assets require Respondents to commit that no
Confidential Business Information relating to the DSM/BASF
Alliance Assets will be disclosed to or used by any employee of
the combined entity formed by the acquisition of Roche’s
Vitamins and Fine Chemicals division (“Combined Entity”).  In
particular, this is to protect such information from being used in
any way for the research, development, formulation, marketing,
distribution, sale or manufacture of any product that competes or
may compete with any product that is marketed by BASF after the
proposed merger.  In particular, those products marketed pursuant
to the alliance between Novozymes A/S and Roche (specifically,
the alliance formed in 2000 by agreement between Novo Nordisk
A/S and F.Hoffmann-La Roche Ltd).  The Novozymes/Roche
alliance also markets and produces various feed enzymes that
compete directly with those marketed by the DSM/BASF
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Alliance.  The Decision and Order also requires the complete
divestiture of ALL documents (including electronically stored
material) that contain Confidential Business Information related to
the DSM/BASF Alliance to BASF.  Accordingly, no employee of
the Combined Entity may maintain copies of documents
containing such information.

Under the Decision and Order, the Respondents are required to
divest the DSM/BASF Alliance Assets to BASF.  Until a
complete divestiture of all of the DSM/BASF Alliance Assets
occurs, the requirements of the second order –  the Order to Hold
Separate and Maintain Assets – are in place to insure the
continued marketability, viability and competitive vigor of the
DSM/BASF Alliance Assets.  This includes preserving the work
force that performs functions related to the DSM/BASF Alliance
Assets.  You are receiving this notice because you are either (i) an
employee with work responsibilities related to the DSM/BASF
Alliance Assets, (ii) an employee for Novo Nordisk, Novozymes,
Roche or the Novozymes/Roche Alliance who has work
responsibilities in some way related to products that compete or
may compete with the 

DSM/BASF Alliance Assets, or (iii) an employee or former
employee of DSM or Roche who might have Confidential
Business Information in your possession related to the
DSM/BASF Alliance Assets.

All Confidential Business Information related to DSM/BASF
Alliance Assets must be retained and maintained by the persons
involved in the operation of that business on a confidential basis,
and such persons must not provide, discuss, exchange, circulate,
or otherwise disclose any such information to or with any other
person whose employment involves responsibilities unrelated to
the DSM/BASF Alliance Assets (such as persons with job
responsibilities related to DSM or Novozymes/Roche products
that compete or may compete with the DSM/BASF Alliance
Assets).  In addition, any person who possesses such Confidential
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Business Information related to the DSM/BASF Alliance Assets
and who becomes involved in the Combined Entity’s business
related to any product that competes or may compete with the
DSM/BASF Alliance Assets must not provide, discuss, exchange,
circulate, or otherwise disclose any such information to or with
any other person whose employment relates to such businesses. 
Finally, any DSM, Roche, or former DSM or Roche employee
with documents that contain information that he or she believes
might be considered Confidential Business Information related to
the DSM/BASF Alliance Assets and who has not received specific
instructions as to how the documents in his or her possession
should be disposed of should contact the contact person identified
at the end of this notice.

Furthermore, the Decision and Order places restrictions upon
the functions that certain employees of DSM or Roche can
perform for the Combined Entity.  These restrictions will last for
two (2) years for the Product Animal Nutritionist Employees and
Product Marketing Employees, for five (5) years for the Product
Patent Attorneys and Product Research and Development
Employees, and for one (1) year following the end of the Contract
Manufacture period for Product Manufacturing Employees.

Any violation of the Decision and Order, or the Order to Hold
Separate and Maintain Assets may subject DSM, Roche, or the
Combined Entity to civil penalties and other relief as provided by
law.
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NON-PUBLIC APPENDIX II

[REDACTED FROM PUBLIC RECORD VERSION]
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NON-PUBLIC APPENDIX III

[REDACTED FROM PUBLIC RECORD VERSION]
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ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition of the Roche
Vitamins and Fine Chemicals business of Respondent Roche
Holding AG (“Roche”) by Respondent Koninklijke DSM N.V.
(“DSM”), hereinafter referred to as “Respondents,” and
Respondents having been furnished thereafter with a copy of a
draft of  Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and
having determined to accept the executed Consent Agreement and
to place such Consent Agreement on the public record for a period
of thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Hold Separate and
Maintain Assets:

1. Respondent DSM is a corporation organized, existing and
doing business under and by virtue of the laws of The Kingdom of
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the Netherlands, with its offices and principal place of business
located at Het Overloon 1, 6411 TE, Heerlen, The Netherlands.

2. Respondent Roche is a corporation organized, existing and
doing business under and by virtue of the laws of the Swiss
Confederation, with its offices and principal place of business
located at Grenzacherstrasse 124, CH-4070, Basel, Switzerland.

3. Respondent Fritz Gerber is a member and the speaker of the
shareholders’ group with pooled voting rights, which group owns
the majority of the voting shares of Respondent Roche.  Mr.
Gerber is the ultimate parent entity of Respondent Roche within
the meaning of 16 C.F.R. § 801.1, with his office and principal
place of business at Grenzacherstrasse 124, CH-4070, Basel,
Switzerland.

4. The Federal Trade Commission has jurisdiction over the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order to Hold Separate
and Maintain Assets, the following definitions and the definitions
used in the Consent Agreement and the proposed Decision and
Order (and when made final, the final Decision and Order), which
are attached hereto as Appendix B and incorporated herein by
reference and made a part hereof, shall apply:

A. “DSM Firewalled Senior Executives” means Respondent
DSM’s: 1) Chief Executive Officer; 2) Chief Financial
Officer; 3) the executive responsible for the Acquisition;
4) the respective staffs of the preceding persons; and 5)
any other management-level employee of DSM who, due
to his or her job responsibilities, must have access to both
Novozymes/Roche Alliance Confidential Business 
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Information and Feed Enzymes Confidential Business
Information.

B. “DSM Feed Enzymes Employees” means all employees of
Respondent DSM that have job responsibilities related to
the Feed Enzymes Business.

C. “Feed Enzymes Business” means Respondent DSM’s
worldwide business related to the Feed Enzymes Products.

D. “Feed Enzymes Confidential Business Information” means
the Confidential Business Information related to the Feed
Enzymes Business.

E. “Novozymes/Roche Alliance Employees” means all
employees of either Respondent DSM,  Respondent Roche
or the Novozymes/Roche Alliance that have any job
responsibilities directly related to the Novozymes/Roche
Alliance.

F. “Novozymes/Roche Alliance Confidential Business
Information” means the Confidential Business Information
related to the business of the Novozymes/Roche Alliance.

II.

IT IS FURTHER ORDERED that:

A. Pending divestiture of the Feed Enzymes Assets,
Respondent DSM shall take such actions as are necessary
to maintain the full economic viability, marketability and
competitiveness of the Feed Enzymes Business, to
minimize any risk of loss of competitive potential for the
Feed Enzymes Business, and to prevent the destruction,
removal, wasting, deterioration, or impairment of any of
the Feed Enzymes Assets except for ordinary wear and
tear.
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B. Respondent DSM shall maintain the operations of the Feed
Enzymes Business in the regular and ordinary course of
business and in accordance with past practice (including
regular repair and maintenance of the Feed Enzymes Assets)
and shall use its best efforts to preserve the existing
relationships with suppliers, vendors, customers, employees,
and others having business relations with the Feed Enzymes
Business.  Such responsibilities include, but are not limited
to:

1. providing the Feed Enzymes Business with sufficient
working capital to operate the Feed Enzymes Assets at
least at current rates of operation, to meet all capital calls
with respect to the Feed Enzymes Business and to carry
on, at least at their scheduled pace, all capital projects,
business plans and promotional activities for the Feed
Enzymes Business; 

2. continuing, at least at their scheduled pace, any
additional expenditures for the Feed Enzymes Business
authorized prior to the date the Consent Agreement was
signed by Respondents;

3. making available for use by the Feed Enzymes Business
funds sufficient to perform all necessary routine
maintenance to, and replacements of, the Feed Enzymes
Assets;

4. providing the Feed Enzymes Assets with such funds as
are necessary to maintain the viability, competitive vigor,
and marketability of the Feed Enzymes Assets; and

5. providing such support services to the Feed Enzymes
Business as are being provided to this business by
Respondent DSM as of the date the Consent Agreement
was signed by Respondents; provided, however,
Respondent DSM’s personnel providing such support
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services shall retain and maintain all Feed Enzymes
Confidential Business Information on a confidential
basis, and, except as is permitted by the Decision and
Order in this matter and by this Order to Hold Separate
and Maintain Assets, such persons shall be prohibited
from providing, discussing, exchanging, circulating, or
otherwise furnishing any such information to or with any
person whose employment involves the
Novozymes/Roche Alliance.

C. Respondent DSM shall maintain a work force of equivalent
size, training, and expertise as has been associated with the
Feed Enzymes Business.

D. Respondent DSM shall provide all DSM Feed Enzyme
Employees with reasonable and appropriate financial
incentives to continue in their employment positions
related to the Feed Enzymes Business pending divestiture
of the Feed Enzymes Assets, including providing them
with the same employee benefits offered by Respondent
DSM to similarly situated employees, regularly scheduled
raises and bonuses, and a vesting of all pension benefits
(as permitted by law) until the divestiture of the Feed
Enzymes Assets is completed.

E. Respondent DSM shall provide the Feed Enzymes Core
Employees with the following;

1. reasonable and appropriate incentives to continue their
employment with Respondent DSM in the Feed Enzymes
Business until the divestiture of the Feed Enzymes
Assets is completed;

2. the Feed Enzymes Core Employees who accept
employment with the Commission-approved Acquirer
shall be offered the following incentives:
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a. a payment equal to forty (40) percent of such
employee’s base annual salary to be paid upon the
employee’s completion of one (1) year of employment
with the Commission-approved Acquirer; and

b. a severance payment if, less than twelve (12) months
after the date on which such employee commences
employment with the Commission-approved
Acquirer, the Commission-approved Acquirer
terminates the employment of such employee for
reasons other than cause.  The amount of such
severance payment shall be equal to the payment that
such employee would have received had he or she
remained in the employ of Respondent DSM and been
terminated at such time, less any severance payment
actually paid by the Commission-approved Acquirer.

F. Respondent DSM shall not interfere with the employment
by the Commission-approved Acquirer of any Feed
Enzymes Core Employee, shall not offer any incentive to
such employees to decline employment with the
Commission-approved Acquirer or to accept other
employment with Respondent DSM, and shall remove any
impediments that may deter such employees from accepting
employment with the Commission-approved Acquirer,
including, but not limited to, any confidentiality provisions
relating to the Feed Enzymes Business or any non-compete
or confidentiality provisions of employment or other
contracts with Respondent DSM that would affect the
ability of those individuals to be employed by the
Commission-approved Acquirer.

III.

IT IS FURTHER ORDERED that:

A. Respondent DSM shall, as of the Effective Date, hold the
Feed Enzymes Business as a separate and independent
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business apart from the business related to the
Novozymes/Roche Alliance and from the
Novozymes/Roche Alliance Employees, except to the
extent that Respondent DSM must exercise direction and
control over the Feed Enzymes Business to assure
compliance with this Order to Hold Separate and Maintain
Assets, the Consent Agreement or the Decision and Order
in this matter, and except as otherwise provided in this
Order to Hold Separate and Maintain Assets.

B. Respondent DSM:

1. shall not provide, disclose or otherwise make available,
directly or indirectly, any Feed Enzymes Confidential
Business Information to the Novozymes/Roche Alliance
or to any Novozymes/Roche Alliance Employee;

2. shall prevent all Novozymes/Roche Alliance Employees
from soliciting, accessing, or using, directly or indirectly,
any Feed Enzymes Confidential Business Information for
any reason or purpose;

3. shall institute procedures and requirements to ensure that
the DSM Feed Enzyme Employees: 

a. do not  provide, disclose or otherwise make available,
directly or indirectly, any  Feed Enzymes Confidential
Business Information to the Novozymes/Roche
Alliance or to any Novozymes/Roche Alliance
Employee; and

b. do not solicit, access or use any Novozymes/Roche
Alliance Confidential Business Information for any
reason or purpose;

4. shall institute procedures and requirements to ensure that
all DSM Firewalled Senior Executives:
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a. do not provide, disclose or otherwise make available,
directly or indirectly, any Novozymes/Roche Alliance
Confidential Business Information to the Feed
Enzymes Business or to any DSM Feed Enzymes
Employee; and

b. do not provide, disclose or otherwise make available,
directly or indirectly, any Feed Enzymes Confidential
Business Information to the Novozymes/Roche
Alliance or to any Novozymes/Roche Alliance
Employee, 

and shall, prior to the Effective Date, require each DSM
Firewalled Senior Executive to sign a non-disclosure
agreement pursuant to which each such individual agrees to
comply with the terms of this Paragraph; and

5. shall enforce the terms of this Paragraph III.B. as to: 

a. the Novozymes/Roche Alliance;

b. all Novozymes/Roche Alliance Employees;

c. the Feed Enzymes Business; and

d.  the DSM Feed Enzymes Employees,  

and shall take such action to the extent necessary to cause each
such individual or entity to comply with the terms of this
Paragraph III.B., including all actions that Respondent DSM
would take to protect its own trade secrets, commercial
information, or other information of a proprietary or
confidential nature.

C. Within ten (10) Business Days of the date this Order to
Hold Separate and Maintain Assets becomes final,
Respondent DSM shall require each DSM Feed Enzymes
Employee to sign a non-disclosure/confidentiality
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agreement pursuant to which such individual(s) will be
required to comply with the provisions of Paragraph III of
this Order to Hold Separate and Maintain Assets.  The DSM
Feed Enzymes Employees must maintain all Feed Enzymes
Confidential Business Information on a confidential basis
and they shall be prohibited from:

1. disclosing, providing, discussing, exchanging,
circulating, or otherwise furnishing Feed Enzymes
Confidential Business Information to or with any
individual whose employment involves the
Novozymes/Roche Alliance; or

2. soliciting, accessing, or using, directly or indirectly, any
Novozymes/Roche Alliance Confidential Business
Information for any reason or purpose.  

These individuals shall not be involved in any way in the
management, research, development, production, marketing,
advertising, promotion, distribution, sales, after-sales support,
or financial operations of any products of the
Novozymes/Roche Alliance.

D. Within ten (10) Business Days of the date this Order to
Hold Separate and Maintain Assets becomes final,
Respondent DSM or Respondent Roche shall require each
Novozymes/Roche Alliance Employee that is either an
employee of Respondent DSM or Respondent Roche to
sign a non-disclosure/confidentiality agreement pursuant
to which such individual(s) will be required to comply
with the provisions of Paragraph III of this Order to Hold
Separate and Maintain Assets; provided, however, that the
Respondents are not required to obtain signatures on the
non-disclosure/confidentiality agreements for those
Novozymes/Roche Alliance Employees whose only job
responsibilities related to the Novozymes/Roche Alliance
is as a non-management level field sales representative. 
The Novozymes/Roche Alliance Employees must maintain
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all Novozymes/Roche Alliance Confidential Business
Information on a confidential basis and they shall be
prohibited from:

1. disclosing, providing, discussing, exchanging,
circulating, or otherwise furnishing any
Novozymes/Roche Alliance Confidential Business
Information to or with any DSM Feed Enzymes
Employee; or

2. soliciting, accessing, or using, directly or indirectly, any
Feed Enzymes Confidential Business Information for any
reason or purpose.  

The Novozymes/Roche Alliance Employees shall not be
involved in any way in the management, research,
development, production, marketing, advertising, promotion,
distribution, sales, after-sales support, or financial operations
of the Feed Enzymes Business.

E. Within ten (10) Business Days of the date this Order to
Hold Separate and Maintain Assets becomes final,
Respondent DSM and/or Respondent Roche shall circulate
to all DSM Feed Enzymes Employees, all DSM Firewalled
Senior Executives, and all Novozymes/Roche Alliance
Employees a notice of this Order to Hold Separate and
Maintain Assets and Consent Agreement, in the form
attached as Appendix A to this Order to Hold Separate and
Maintain Assets.

F. Within twenty (20) Business Days of the date this Order to
Hold Separate and Maintain Assets becomes final,
Respondent DSM shall establish written procedures, to be
submitted for approval to any Interim Monitor the
Commission may appoint, covering the management,
maintenance, and independence of the Feed Enzymes
Business consistent with the provisions of this Order to
Hold Separate and Maintain Assets.
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G. Provided, however, this Order to Hold Separate and
Maintain Assets does not prohibit Respondent DSM from:

1. providing to (or procuring for) the Feed Enzymes
Business corporate or administrative services;

2. engaging in activities designed to achieve efficiencies
resulting from the Acquisition, provided that any such
activity: (i) does not reveal any Feed Enzymes
Confidential Business Information to any
Novozymes/Roche Alliance Employee, (ii) does not
include any DSM Feed Enzymes Employees, and (iii) is
conducted by employees who have no direct role in the
research, Development, manufacture, distribution,
marketing or sale of Feed Enzymes Products or the
Novozymes/Roche Alliance and who have signed a non-
disclosure/confidentiality agreement pursuant to which
such individual(s) have agreed to disclose such
information only to other individuals or entities who
have signed the non-disclosure/confidentiality agreement
pursuant to this Paragraph III.

H. The purpose of this Paragraph III is:

1. to ensure that, pending divestiture of the Feed Enzymes
Assets and except as otherwise provided in this Order to
Hold Separate and Maintain Assets: (a) no
Novozymes/Roche Alliance Confidential Business
Information is exchanged between the
Novozymes/Roche Alliance and the Feed Enzymes
Business or the Feed Enzymes Employees; and (b) no
Feed Enzymes Confidential Business Information is
exchanged between the Feed Enzymes Business and the
Novozymes/Roche Alliance or the Novozymes Roche
Alliance Employees;

2. to prevent interim harm to competition pending
divestiture of the Feed Enzymes Assets; and
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3. to help remedy the lessening of competition resulting
from the Acquisition alleged in the Commission’s
complaint.

IV.

IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent
Agreement in this matter, the Commission may appoint a
monitor (“Interim Monitor”) to assure that Respondents
expeditiously comply with all of their obligations and
perform all of their responsibilities as required by this
Order to Hold Separate and Maintain Assets and the
related Decision and Order (collectively “the Orders”), and
the Divestiture Agreements.  The Commission may
appoint one or more Interim Monitors to assure
Respondents’ compliance with the requirements of the
Orders, and the related Divestiture Agreements.

B. The Commission shall select the Interim Monitor, subject to
the consent of Respondent DSM, which consent shall not be
unreasonably withheld.  If Respondent DSM has not
opposed, in writing, including the reasons for opposing, the
selection of a proposed Interim Monitor within ten (10) days
after notice by the staff of the Commission to Respondent
DSM of the identity of any proposed Interim Monitor,
Respondent DSM shall be deemed to have consented to the
selection of the proposed Interim Monitor.

C. Not later than ten (10) days after the appointment of the
Interim Monitor, Respondent DSM shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the rights
and powers necessary to permit the Interim Monitor to
monitor Respondents’ compliance with the relevant
requirements of the Orders in a manner consistent with the
purposes of the Orders. 
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D. If one or more Interim Monitors are appointed pursuant to
this paragraph or pursuant to the relevant provisions of the
Decision and Order in this matter, Respondent DSM shall
consent to the following terms and conditions regarding
the powers, duties, authorities, and responsibilities of each
Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondents’ compliance with
the divestiture and asset maintenance obligations and
related requirements of the Orders, and shall exercise
such power and authority and carry out the duties and
responsibilities of the Interim Monitor in a manner
consistent with the purposes of the Orders and in
consultation with the Commission.

2. The Interim Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent DSM of the divestiture
of all relevant assets required to be divested pursuant
to the Decision and Order in a manner that fully
satisfies the requirements of the Orders and
notification by the Commission-approved Acquirer to
the Interim Monitor that it is both: 1) fully capable of
manufacturing the relevant Feed Enzymes Products
independently of Respondent DSM; and 2) fully
capable of continuing all research and Development
of the Feed Enzymes Products acquired pursuant to a
Divestiture Agreement independently of Respondent
DSM; or

b. the completion by Respondent DSM of the last
obligation under the Orders pertaining to the Interim
Monitor’s service;
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provided, however, that the Commission may extend or modify
this period as may be necessary or appropriate to accomplish
the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,
the Interim Monitor shall have full and complete access
to Respondent DSM’s personnel, books, documents,
records kept in the normal course of business, facilities
and technical information, and such other relevant
information as the Interim Monitor may reasonably
request, related to Respondent DSM’s compliance with
its obligations under the Orders, including, but not
limited to, its obligations related to the relevant assets. 
Respondent DSM shall cooperate with any reasonable
request of the Interim Monitor and shall take no action to
interfere with or impede the Interim Monitor's ability to
monitor Respondents’ compliance with the Orders.

5. The Interim Monitor shall serve, without bond or
other security, at the expense of Respondent DSM on
such reasonable and customary terms and conditions
as the Commission may set.  The Interim Monitor
shall have authority to employ, at the expense of
Respondent DSM, such consultants, accountants,
attorneys and other representatives and assistants as
are reasonably necessary to carry out the Interim
Monitor’s duties and responsibilities.

6. Respondent DSM shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses arising
out of, or in connection with, the performance of the
Interim Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of, any
claim, whether or not resulting in any liability, except to
the extent that such losses, claims, damages, liabilities, or
expenses result from misfeasance, gross negligence,
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willful or wanton acts, or bad faith by the Interim
Monitor.

7. Respondent DSM shall report to the Interim Monitor in
accordance with the requirements of this Order to Hold
Separate and Maintain Assets and/or as otherwise
provided in any agreement approved by the Commission. 
The Interim Monitor shall evaluate the reports submitted
to the Interim Monitor by Respondent DSM, and any
reports submitted by the Commission-approved Acquirer
with respect to the performance of Respondents’
obligations under the Orders or the Divestiture
Agreement.  Within one (1) month after the date the
Interim Monitor receives these reports, the Interim
Monitor shall report in writing to the Commission
concerning performance by Respondent DSM of its
obligations under the Orders. 

8. Respondents may require the Interim Monitor and each
of the Interim Monitor’s consultants, accountants,
attorneys and other representatives and assistants to sign
a customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Interim Monitor from providing any information to the
Commission.

E. The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other representatives
and assistants to sign an appropriate confidentiality
agreement related to Commission materials and information
received in connection with the performance of the Interim
Monitor’s duties.

F. If the Commission determines that the Interim Monitor has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Interim Monitor in the same manner as 
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provided in this Paragraph or the relevant provisions of the
Decision and Order in this matter.

G. The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate to
ensure compliance with the requirements of the Orders.

H. The Interim Monitor appointed pursuant to this Order to
Hold Separate and Maintain Assets or the relevant
provisions of the attached Decision and Order in this
matter may be the same person appointed as a Divestiture
Trustee pursuant to the relevant provisions of this Order to
Hold Separate and Maintain Assets.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order to Hold Separate and Maintain Assets
becomes final, and every thirty (30) days thereafter until
Respondent DSM has fully complied with its obligations to
assign, grant, license, divest, transfer, deliver or otherwise convey
relevant assets as required by Paragraph II.A. of the related
Decision and Order in this matter, Respondent DSM shall submit
to the Commission a verified written report setting forth in detail
the manner and form in which it intends to comply, is complying,
and has complied with this Order to Hold Separate and Maintain
Assets and the related Decision and Order; provided, however,
that, after the Decision and Order in this matter becomes final, the
reports due under this Order to Hold Separate and Maintain Assets
may be consolidated with, and submitted to the Commission at the
same time as, the reports required to be submitted by Respondent
DSM pursuant to Paragraph V.A. of the Decision and Order.

VI.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondents such as dissolution,
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assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance 

obligations arising out of this Order to Hold Separate and
Maintain Assets.

VII.

IT IS FURTHER ORDERED that for the purposes of
determining or securing compliance with this Order to Hold
Separate and Maintain Assets, and subject to any legally
recognized privilege, and upon written request with reasonable
notice to Respondent DSM made to its principal United States
office, Respondent DSM shall permit any duly authorized
representatives of the Commission:

A. Access, during office hours of Respondent DSM and in the
presence of counsel, to all facilities, and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondent DSM
relating to compliance with this Order to Hold Separate
and Maintain Assets; and 

B. Upon five (5) days' notice to Respondent DSM and without
restraint or interference from Respondent DSM, to interview
officers, directors, or employees of Respondent DSM, who
may have counsel present, regarding such matters.

VIII.

IT IS FURTHER ORDERED that this Order to Hold
Separate and Maintain Assets shall terminate on the earlier of:

A. Three (3) Business Days after the Commission withdraws
its acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or
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B. The day after the divestiture of all of the Feed Enzymes
Assets, as described in and required by the attached
Decision and Order, is completed.
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APPENDIX A

TO THE ORDER TO HOLD SEPARATE AND MAINTAIN
ASSETS NOTICE OF DIVESTITURE AND

REQUIREMENT FOR CONFIDENTIALITY

On September 5, 2003, DSM N.V. (“DSM”) and Roche
Holding AG (“Roche”), hereinafter referred to collectively as
“Respondents,” entered into an Agreement Containing Consent
Orders (“Consent Agreement”) with the Federal Trade
Commission (“FTC”) relating to the divestiture of certain assets. 
That Consent Agreement includes two orders:  The Decision and
Order and the Order to Hold Separate and Maintain Assets.  

The Decision and Order requires DSM to divest to BASF
Aktiengesellschaft (“BASF”) the assets relating to an alliance
between DSM and BASF that was formed in 1994 (“DSM/BASF
Alliance”) for the purposes of researching, developing, producing,
and marketing certain feed enzymes used in animal nutrition. 
These feed enzymes include those marketed under the following
names: Natuphos®, Natugrain®, and Natustarch®.  These assets
are hereinafter referred to as the “DSM/BASF Alliance Assets.” 
Both the Decision and Order and the Order to Hold Separate and
Maintain Assets require Respondents to commit that no
Confidential Business Information relating to the DSM/BASF
Alliance Assets will be disclosed to or used by any employee of
the combined entity formed by the acquisition of Roche’s
Vitamins and Fine Chemicals division (“Combined Entity”).  In
particular, this is to protect such information from being used in
any way for the research, development, formulation, marketing,
distribution, sale or manufacture of any product that competes or
may compete with any product that is marketed by BASF after the
proposed merger.  In particular, those products marketed pursuant
to the alliance between Novozymes A/S and Roche (specifically,
the alliance formed in 2000 by agreement between Novo Nordisk
A/S and F.Hoffmann-La Roche Ltd).  The Novozymes/Roche
alliance also markets and produces various feed enzymes that
compete directly with those marketed by the DSM/BASF
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Alliance.  The Decision and Order also requires the complete
divestiture of ALL documents (including electronically stored
material) that contain Confidential Business Information related to
the DSM/BASF Alliance to BASF.  Accordingly, no employee of
the Combined Entity may maintain copies of documents
containing such information.

Under the Decision and Order, the Respondents are required to
divest the DSM/BASF Alliance Assets to BASF.  Until a
complete divestiture of all of the DSM/BASF Alliance Assets
occurs, the requirements of the second order –  the Order to Hold
Separate and Maintain Assets – are in place to insure the
continued marketability, viability and competitive vigor of the
DSM/BASF Alliance Assets.  This includes preserving the work
force that performs functions related to the DSM/BASF Alliance
Assets.  You are receiving this notice because you are either (i) an
employee with work responsibilities related to the DSM/BASF
Alliance Assets, (ii) an employee for Novo Nordisk, Novozymes,
Roche or the Novozymes/Roche Alliance who has work
responsibilities in some way related to products that compete or
may compete with the DSM/BASF Alliance Assets, or (iii) an
employee or former employee of DSM or Roche who might have
Confidential Business Information in your possession related to
the DSM/BASF Alliance Assets.

All Confidential Business Information related to DSM/BASF
Alliance Assets must be retained and maintained by the persons
involved in the operation of that business on a confidential basis,
and such persons must not provide, discuss, exchange, circulate,
or otherwise disclose any such information to or with any other
person whose employment involves responsibilities unrelated to
the DSM/BASF Alliance Assets (such as persons with job
responsibilities related to DSM or Novozymes/Roche products
that compete or may compete with the DSM/BASF Alliance
Assets).  In addition, any person who possesses such Confidential
Business Information related to the DSM/BASF Alliance Assets
and who becomes involved in the Combined Entity’s business
related to any product that competes or may compete with the
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DSM/BASF Alliance Assets must not provide, discuss, exchange,
circulate, or otherwise disclose any such information to or with
any other person whose employment relates to such businesses. 
Finally, any DSM, Roche, or former DSM or Roche employee
with documents that contain information that he or she believes
might be considered Confidential Business Information related to
the DSM/BASF Alliance Assets and who has not received specific
instructions as to how the documents in his or her possession
should be disposed of should contact the contact person identified
at the end of this notice.

Furthermore, the Decision and Order places restrictions upon
the functions that certain employees of DSM or Roche can
perform for the Combined Entity.  These restrictions will last for
two (2) years for the Product Animal Nutritionist Employees and
Product Marketing Employees, for five (5) years for the Product
Patent Attorneys and Product Research and Development
Employees, and for one (1) year following the end of the Contract
Manufacture period for Product Manufacturing Employees.

Any violation of the Decision and Order, or the Order to Hold
Separate and Maintain Assets may subject DSM, Roche, or the
Combined Entity to civil penalties and other relief as provided by
law. 
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APPENDIX B
AGREEMENT CONTAINING CONSENT ORDER

AND PROPOSED DECISION AND ORDER
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from DSM N.V. (“DSM”) and
Roche Holding AG (and its ultimate parent entity) (“Roche”)
which is designed to remedy the anticompetitive effects of the
acquisition of Roche’s Vitamins and Fine Chemicals division
(“RV&FC”) by DSM.  Under the terms of the Consent
Agreement, the companies would be required to divest DSM’s
phytase business to BASF AG (“BASF”).  The divestiture will
take place no later than ten business days from the date on which
DSM closes its proposed acquisition of RV&FC.

The proposed Consent Agreement has been placed on the
public record for thirty days for receipt of comments by interested
persons.  Comments received during this period will become part
of the public record.  After thirty days, the Commission will again
review the proposed Consent Agreement and the comments
received, and will decide whether it should withdraw from the
proposed Consent Agreement or make final the Decision and
Order (“Order”).

Pursuant to a Share and Asset Purchase Agreement dated
February 10, 2003, and amendments thereto, DSM proposes to
acquire certain voting securities and assets from Roche Holding
AG that together constitute Roche’s Vitamins and Fine Chemicals
division in a transaction valued at approximately $1.9 billion.  The
Commission’s Complaint alleges that the proposed acquisition, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, in
the worldwide market for the research, development, manufacture,
and sale of the feed enzyme phytase.  The proposed Consent
Agreement will remedy the alleged violations by replacing the
competition in the phytase market that would otherwise have been
eliminated by the proposed acquisition.
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Phytase is an enzyme added to poultry and swine feed to
promote the digestibility of phosphorous and other nutrients that
are vital to efficient livestock production.  Without the addition of
phytase, monogastric (i.e. single-stomach) animals like pigs and
chickens lack the ability to digest much of the phosphorous
contained in animal feed.  The phosphorous that is unavailable for
digestion simply passes through the livestock undigested and is
ultimately excreted in the manure.  By “unlocking” this
phosphorous for digestion, phytase has the dual benefit of
ensuring that the animals receive the benefit of these vital
nutrients, while at the same time reducing the environmental
impact caused by runoff from livestock production.  Given its
unique advantages, as well as the significant cost savings
associated with using phytase, it is highly unlikely that phytase
customers would switch to any other method of supplementing
phosphorous in animal feed, even if the prices of phytase were to
increase significantly.

The worldwide market for phytase is highly concentrated. 
DSM, together with its alliance partner, BASF, pioneered the
phytase market in 1996, and today remains the largest supplier of
phytase in the world, with 2002 sales of approximately $80
million.  Roche, with its alliance partner Novozymes, is the only
significant competitor to the DSM/BASF alliance, with 2002
phytase sales of approximately $59 million.  Together, these two
competing alliances dominate the phytase market, controlling over
90% of the $150 million worldwide market for phytase.

The proposed acquisition would have a significant adverse
effect on competition in the worldwide market for phytase.  Prior
to this acquisition, the DSM/BASF and Novozymes/Roche
alliances competed vigorously for sales in the growing phytase
market, resulting in substantial price discounting for phytase
customers.  Each alliance also invested significant resources in
research and development efforts designed to improve its own
products, in order to keep pace with similar investments being
made by the other alliance.  The proposed acquisition would link
these two, previously independent, alliances, enabling them to
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coordinate their actions and eliminate the head-to-head
competition between the only two significant competitors in the
worldwide phytase market.  In doing so, the proposed acquisition
would allow DSM to exercise market power, thereby increasing
the likelihood that phytase customers would be forced to pay
higher prices and that innovation and product quality in this
market would suffer.

Entry into the phytase market is difficult, time consuming, and
ultimately unlikely to deter or counteract the competitive effects
likely to result from the acquisition.  Any company attempting to
enter the phytase market faces serious obstacles in developing a
phytase enzyme that does not infringe the various patents held by
the market incumbents.  This development process alone generally
takes three to ten years, even for an experienced enzyme producer. 
In addition, the FDA approval process in the United States can
take at least one to two years, and regulatory approval in Europe
generally takes even longer.  There are significant economies of
scale associated with phytase production, and because sales in the
United States and Europe each account for a significant portion of
the total phytase market, it is difficult, or impossible, for a
potential entrant to achieve viable scale until approvals are
obtained in those two jurisdictions.  Finally, the process of
convincing customers to switch to a new, untested, phytase
enzyme is a difficult and lengthy one, often requiring customer
validation testing that can take up to two additional years.

The proposed Consent Agreement effectively remedies the
acquisition’s anticompetitive effects in the worldwide market for
phytase by requiring DSM to divest its phytase business to BASF
no later than ten business days after DSM closes its proposed
acquisition of RV&FC.  This business consists of, among other
things, phytase related intellectual property, phytase scientific and
regulatory material, phytase manufacturing technology, books and
records, and other assets used in the research, development,
manufacturing, marketing and sale of phytase.  BASF is well-
positioned to take over these assets and become an independent
competitor in the phytase market.  As DSM’s phytase alliance
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partner, BASF already has primary responsibility for marketing
and selling the phytase enzyme produced by DSM, and customers
already associate this product with BASF, not DSM.  Further,
BASF already has intimate knowledge of DSM’s research,
development, and manufacturing efforts related to phytase, and is
well-positioned to take over these responsibilities.  Finally, BASF
poses no separate competitive concern as an acquirer of the
phytase assets.  For these reasons, the Commission is satisfied that
BASF is a well-qualified purchaser of the divested assets. 

The proposed Consent Agreement contains several provisions
designed to ensure that the divestiture is successful.  In order to
reduce or eliminate any delay in pending research projects, the
Consent Agreement requires that DSM provide technical
assistance with ongoing research projects at BASF’s request for a
period of six months while these projects are being transferred to
BASF.  The Consent Agreement further requires DSM to contract
manufacture phytase, at BASF’s request, for up to two years.  This
provision is designed to eliminate any delay or interruption in
BASF’s ability to serve customers in the phytase market.  In
addition, the Consent Agreement requires DSM to provide BASF
with the opportunity to enter into employment contracts with
certain key employees, and requires DSM to provide certain
employees with financial incentives to accept employment with
BASF.  For a period of one year, the Consent Agreement also
prohibits DSM from hiring any BASF employee with
responsibilities related to phytase.  Finally, the Consent
Agreement establishes firewalls designed to prevent information
relating to the DSM/BASF phytase business from flowing to the
Novozymes/Roche alliance. 

To preserve the full economic viability, marketability, and
independence of the phytase assets pending divestiture, the
Consent Agreement includes an Order to Hold Separate and
Maintain Assets.  This Order contains a number of provisions
designed to ensure that the viability and competitiveness of the
divested assets are not diminished prior to divestiture.  Pursuant to
this Order, the Commission has appointed  KPMG, LLP as
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Interim Monitor to oversee the asset transfer and to ensure that
DSM is expeditiously complying with its obligations under the
Consent Agreement.  The KPMG team is headed by John Ellison,
who has over 30 years of experience in auditing and investigative
work, and has acted as Monitor in several other divestitures for
the European Commission.  Mr. Ellison is supported by
knowledgeable personnel, including a leading technical expert in
the field of enzymes.

In order to ensure that the Commission remains informed about
the status of the pending divestiture, and about efforts being made
to accomplish the divestiture, the Consent Agreement requires
DSM to submit a status report to the Commission within thirty
days after the Order becomes final, and every thirty days thereafter
until DSM has fully complied with the Commission’s Order.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Consent
Agreement or to modify its terms in any way.
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IN THE MATTER OF

MEMORIAL HERMANN HEALTH NETWORK
PROVIDERS

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4104; File No. 0310001

Complaint, January 8, 2004--Decision, January 8, 2004

This consent order addresses practices used by Respondent Memorial Hermann

Health Network Providers, a nonprofit corporation that contracts with third-

party payors for the provision of medical services on behalf of its

approximately 3,000 participating physicians, who are licensed to practice

medicine in the State of Texas, and who are engaged in the business of

providing medical services to patients in the Houston metropolitan area.  The

order, among other things, prohibits the respondent from entering into or

facilitating agreements among  physicians (1) to negotiate on behalf of any

physician with any payor; (2) to deal, refuse to deal, or threaten to refuse to deal

with any payor; (3) regarding any term upon which any physicians deal, or are

willing to deal, with any payor; and (4) not to deal individually with any payor

or through any arrangement other than the respondent.  The order also prohibits

the respondent from exchanging or facilitating the transfer of information

among physicians concerning any physician’s willingness to deal with a payor,

or the terms or conditions, including price  terms, on which the physician is

willing to deal.  In addition, the order prohibits the Respondent from attempting

to engage in – or encouraging, pressuring, inducing, or attempting to induce any

person to  engage in - any action prohibited by the order.  The order also

requires the respondent, for three years, to notify the Commission at least 60

days prior to entering into any arrangement under which the respondent will act

as a messenger or agent on behalf of physicians with payors regarding

contracts.  In addition, the order requires the respondent to terminate, without

penalty, any payor contracts that it had entered into during the period at issue,

at any such payor’s request.

Participants

For the Commission: Alan Loughnan, Barbara Anthony, Anne
R. Schenof, Daniel P. Ducore, D. Bruce Hoffman, Thomas R.
Iosso, and Louis Silvia, Jr.

For the Respondent: Daniel L. Wellington, Fulbright &
Jaworski L.L.P.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41 et seq., and by virtue of the
authority vested in it by said Act, the Federal Trade Commission,
having reason to believe that Memorial Hermann Health Network
Providers (hereinafter “MHHNP”) has violated Section 5 of the
Federal Trade Commission Act, 15 U.S.C. § 45, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues this Complaint stating its
charges in that respect as follows:

NATURE OF THE CASE

1.  This matter concerns MHHNP’s actions to orchestrate and
implement agreements among competing physicians on the
prices they would accept from health plans and other third-
party payors (“payors”) in the greater Houston, Texas area. 
The challenged actions of MHHNP had the purpose and
effect of increasing prices paid for physician services in the
greater Houston area. 

RESPONDENT

2. MHHNP is a non-profit corporation, organized, existing, and
doing business under and by virtue of the laws of Texas, with
its office and principal address at 9401 Southwest Freeway,
Houston, Texas 77074. 

3. MHHNP has approximately 3000 participating physician
members (hereinafter “physician“members”) who are licensed
to practice medicine in the State of Texas and engaged in the
business of providing medical services to patients in the
Houston metropolitan area (hereinafter “Houston area”).
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4. Except to the extent that competition has been restrained as
alleged herein, the physician members of MHHNP have been,
and are now, in competition with each other for the provision
of physician services.

JURISDICTION

5. MHHNP’s general business activities and those of the
physician members who utilize MHHNP’s services, including
the acts and practices herein alleged, are in or affecting
“commerce” as defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44. 

6. MHHNP is a corporation within the meaning of Section 4 of
the FTC Act.  Although MHHNP’s articles of incorporation
and by-laws designate Memorial Hermann Healthcare System,
a non-profit corporation, as its “sole member” for purposes of
Texas corporation law, the physician members of MHHNP are
members of the corporation within the meaning of Section 4 of
the FTC Act.  MHHNP engages in substantial activities for the
pecuniary benefit of its for-profit physician members.

7. MHHNP is governed by its Board of Directors, which includes
16 “Voting Directors,” all of whom are physician members. 
These Board  members are elected by MHHNP’s physician
members, subject to the ultimate approval of its sole member.   

OVERVIEW OF MARKET AND PHYSICIAN
COMPETITION

8. MHHNP regularly and in the ordinary course of business
classifies its physicians as “physician members,” and conducts
its business affairs in a manner that demonstrates that the
physician members are “members” of MHHNP.  To participate
in MHHNP’s network and utilize MHHNP’s contract
negotiation and other services, a physician member must
complete a MHHNP “Membership Application” and sign a
“Network Participation Agreement.”  MHHNP’s “Membership
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and Credentialing Committee,” a 13-member panel of board
members and appointees, evaluates the physician’s credentials
and recommends to the board the physician’s eligibility for
membership. 

9. Physician members, through their elected representatives on
the board, actively participate in MHHNP’s management and
business operations.  Among other things, the board develops
guidelines for negotiating, reviewing, approving, rejecting,
terminating, and renewing payor contracts; approves price
terms for dealing with payors; establishes procedures for
credentialing MHHNP’s physician members; and establishes
certain billing and payment procedures for physician members.

10. MHHNP’s activities substantially advance its physician
members’ economic interests.  These activities include
negotiating payor contracts, including price and price-
related terms; group purchasing; continuing medical
education; and engaging in marketing on behalf of its
physician members. 

11. Physicians often contract with payors to establish the terms
and conditions, including price terms, under which the
physicians will render services to the payors’ subscribers. 
Physicians entering into such contracts often agree to lower
compensation in order to obtain access to additional patients
made available by the payors’ relationship with insureds. 
These contracts may reduce third-party payors’ costs, enable
them to lower the price of insurance, and reduce out-of-
pocket medical expenditures by subscribers to the payors’
health insurance plans.  

12. Absent agreements among competing physicians on the
terms, including price, on which they will provide services
to enrollees in payors’ health care plans, competing
physicians decide individually whether to enter into payor 
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contracts to provide services to their subscribers or
enrollees, and what prices they will accept pursuant to such
contracts. 

13. Medicare’s Resource Based Relative Value System
(hereinafter “RBRVS”) is a system used by the United
States Centers for Medicare and Medicaid Services to
determine the amount to pay physicians for the services they
render to Medicare patients.  The RBRVS approach
provides a method to determine fees for specific services. 
In general, payors in the Houston area contract with
individual physicians or groups at a price level specified in
the RBRVS, plus a markup or a discount based on some
percentage of that price (e.g., “110% or 95% of 2001
RBRVS”).

14. To be competitively marketable in the Houston area, a
payor’s health insurance plan must include in its physician
network a large number of primary care physicians and
specialists who practice in the Houston area.  Many of the
primary care physicians and specialists who practice in the
Houston area are physician members of MHHNP.

15. Competing physicians sometimes use a “messenger” to
facilitate the establishment of contracts between themselves
and payors in ways that do not constitute or facilitate an
unlawful agreement on fees and other competitively
significant terms.  Such an arrangement, however, will not
avoid constituting or facilitating a horizontal agreement if
the “messenger” or an agent negotiates fees and other
competitively significant terms on behalf of the participating
physicians, or facilitates the physicians’ coordinated
responses to contract offers by, for example, electing not to
convey a payor’s offer to them based on the agent’s, or
collectively the participants’, opinion on the
appropriateness, or lack thereof, of the offer.
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FORMATION AND OPERATION OF MHHNP

16. MHHNP was incorporated in 1982 under the name
Memorial Healthnet Providers, Inc.  In 2000, its name was
changed to MHHNP.  Before 1999, MHHNP engaged in
risk contracting with some payors.  In 1999 or 2000,
MHHNP terminated all existing risk contracts with payors
on behalf of its physician members, and renegotiated such
contracts to be non-risk contracts–i.e., contracts that do not
involve financial risk sharing by physicians through
arrangements such as fee withholds or capitation.  MHHNP
has not subsequently entered into any risk contracts with any
payors.  In negotiating non-risk contracts with payors for its
physician members, MHHNP has sought, and has often
obtained, higher fees and other more advantageous terms
than those physician members, negotiating unilaterally,
could have obtained.

17. To participate in MHHNP’s payor contracts, a physician
member enters into a “Network Participation Agreement”
with MHHNP, granting MHHNP the authority to arrange
for his or her services to be provided to persons covered by
payors pursuant to agreements between MHHNP and the
payors.  Individual physician members may opt into or out
of any particular contract negotiated between MHHNP and a
particular payor, but each physician member agrees to
participate in a reasonable number of payor plans as a
condition of continued participation in MHHNP.

 
MHHNP’S ILLEGAL ACTS AND PRACTICES

18. MHHNP has regularly negotiated with payors the fees and
other terms relating to the medical care its physician
members offer to persons covered by the payors.  At the
direction of its Board, MHHNP has actively bargained with
payors, often proposing and counter-proposing applicable
fee schedules, among other terms. 
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19. MHHNP periodically has polled its physician members,
asking each to disclose the minimum fee, typically stated in
terms of a percentage of RBRVS, that he or she would
accept in return for providing medical services pursuant to
future MHHNP-payor agreements.  The Board then has
calculated minimum acceptable fees for use in payor
negotiations, based in part on the information received from
physician members concerning their future pricing
intentions.  The Board has generally set minimum fees at
levels which at least 40% of the physician members have
indicated would be acceptable to them.  Often, MHHNP has
begun discussions with a payor regarding a possible contract
for physician services by informing the payor that its
physician members have minimum fees, which MHHNP
provides.  MHHNP has then stated that it will not enter into
or otherwise forward to its physician members any payor
offer that does not satisfy those fee minimums.  In some
instances, payors have reformulated or revised their planned
or proposed fee schedules to satisfy MHHNP’s stated fee
minimums, thereby resulting in payor fee offers that exceed
the fees that would have been offered absent the
participating physicians’ agreement and MHHNP
negotiations with payors on behalf of its physician
members.

20. In other instances, MHHNP has responded to payor
proposals that included fee schedules that did not meet
MHHNP physician members’ minimum fees for services to
be provided, by advising the payors of the established fee
minimums and instructing them to resubmit the proposals
with fee schedules satisfying those minimums.  At other
times, MHHNP has rejected the payors’ proposed offers,
and counter-proposed fee schedules at prices at or above its
physician members’ agreed-to minimums, and otherwise
actively bargained with payors as to fees to be paid
MHHNP’s physician members.  As a result, payors 

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          96    



sometimes have either submitted new offers with higher
fees or accepted the higher fees counter-proposed by
MHHNP on behalf of its physician members.  

21. In at least one instance, at the direction of its Board,
MHHNP solicited from its physician members the response
they wanted MHHNP to give a payor, who had approached
MHHNP with an offer. The physician members were told
that the Board already had rejected the payor’s offer because
it was below the minimum threshold level previously set
pursuant to physician member surveys.  Although the payor
had asked MHHNP to messenger its latest offer to
MHHNP’s physician members for individual opt-in/opt-out
decisions, MHHNP instead polled each of its physician
members to determine whether or not the Board should
accept the latest payor offer.  A large majority of physician
members voted to agree with the Board’s decision to reject
the offer.  MHHNP then rejected the payor’s offer and
explicitly refused to forward the offer to any of its physician
members, whether or not the proposed fees were above any
given physician's stated minimum acceptable fees. 
Following that refusal and numerous communications
between MHHNP, its physician members, and others
attacking the payor’s fee proposal as “below market,” the
payor increased proposed fees to the MHHNP fee
minimums.  Only then did MHHNP enter into a contract
and forward the agreement to its physician members,
affording them the option to participate (or not) in the
payor’s offer.

22. In addition, while seeking to negotiate fees on behalf of its
physician members, MHHNP has discouraged and
prevented payors and participating physicians from
negotiating directly with one another.  In at least one
instance, after MHHNP fee negotiations with a payor broke
down, MHHNP discouraged individual physician members
from signing individual participation agreements with the
payor.  This increased the pressure on the payor to contract
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for the services of MHHNP’s physician members through
MHHNP, at higher proposed fees.  The payor ultimately
yielded to that pressure and contracted with MHHNP and its
physician members at increased fee levels.

23. MHHNP has on occasion prior to 2000 entered into
contracts with payors for physician services that contain a
term prohibiting the payor from negotiating individual
contracts with MHHNP physician members for a period of
several months after either MHHNP or the payor terminates
the contract that provided for reimbursement for the services
of MHHNP physician members.  On other occasions,
MHHNP has sought the agreement of other payors to a
contract term of this sort.  Such a contract term interferes
with the ability of a payor to terminate a contract with
MHHNP and seek individual agreements with its physician
members at lower fee levels.

RESTRAINT OF TRADE

24. The conduct of MHHNP constitutes combined or concerted
action by its physician members.  MHHNP, acting as a
combination of competing physicians, has acted to restrain
competition by, among other things: 

A. facilitating, negotiating, entering into, and implementing
agreements among its physician members on price and
other competitively significant terms; 

B. refusing to deal with payors except on collectively agreed-
upon terms; 

C. seeking or entering into contracts with third-party payors
that restrict the payors’ freedom to enter into contracts with
individual physicians following termination of a group
contract with MHHNP; and
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D. negotiating prices and other competitively significant
terms in payor contracts for MHHNP’s physician
members, and refusing to submit payor offers to its
physician members that do not conform to MHHNP’s
standards for contracts.

LACK OF SIGNIFICANT EFFICIENCIES

25. The acts and practices described in Paragraphs 18 through
23, including MHHNP’s negotiation of fees and other
competitively significant terms of contracts, have not been
and are not, reasonably related to any efficiency-enhancing
integration. 

ANTICOMPETITIVE EFFECTS

26. Respondent MHHNP’s actions as described in Paragraphs
18 through 23 of this Complaint have had, or tend to have,
the effect of restraining trade unreasonably and hindering
competition in the provision of physician services in the
Houston area in the following ways, among others:

A. price and other forms of competition among Respondent
MHHNP’s physician members were unreasonably
restrained;

B. prices for physician services were increased; and 

C. health plans, employers, and individual consumers were
deprived of the benefits of competition among physicians.

27. The combination, conspiracy, acts, and practices described
above constitute unfair methods of competition in violation
of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45.  Such combination, conspiracy,
acts, and practices, or the effects thereof, are continuing and
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will continue or recur in the absence of the relief herein
requested.  

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this eighth day of January, 2004,
issues its Complaint against Respondent MHHNP.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of certain acts and practices of Memorial
Hermann Health Network Providers (“MHHNP”), hereinafter 
referred to as Respondent, and Respondent having been furnished
thereafter with a copy of the draft of Complaint that counsel for
the Commission proposed to present to the Commission for its
consideration and which, if issued, would charge Respondent with
violations of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent, its attorney, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order to Cease and Desist (“Consent Agreement”), containing an
admission by Respondent of all the jurisdictional facts set forth in
the aforesaid draft of Complaint, a statement that the signing of
said Consent Agreement is for settlement purposes only and does
not constitute an admission by Respondent that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated said Act, and that a Complaint should issue stating its
charges in that respect, and having accepted the executed Consent
Agreement and placed such Consent Agreement on the public
record for a period of thirty (30) days for the receipt and
consideration of public comments, and having duly considered the
comment received from an interested person pursuant to
Commission Rule 2.34, 16 C.F.R. § 2.34, now in further
conformity with the procedure described in Commission Rule
2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings, and issues the following Order:
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1. Respondent Memorial Hermann Health Network Providers
is a not-for-profit corporation, organized, existing, and
doing business under and by virtue of the laws of the State
of Texas, with its principal address at 9401 Southwest
Freeway, Houston, Texas  77074.

 
2. The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of the Respondent, and
the proceeding is in the public interest.

ORDER

I.  

IT IS ORDERED that, as used in this Order, the following
definitions shall apply: 

A. “Respondent” means Memorial Hermann Health Network
Providers, its officers, directors, employees, agents,
representatives, successors, and assigns; and the
subsidiaries, divisions, groups, and affiliates controlled by
it, and the respective officers, directors, employees, agents,
representatives, successors, and assigns of each.

B. ”Medical group practice” means a bona fide, integrated firm
in which physicians practice medicine together as partners,
shareholders, owners, members, or employees, or in which
only one physician practices medicine.

C. ”Participate” in an entity means (1) to be a partner,
shareholder, owner, member, or employee of such entity, or
(2) to provide services, agree to provide services, or offer to
provide services, to a payor through such entity.  This
definition applies to all tenses and forms of the word
“participate,” including, but not limited to, “participating,”
“participated,” and “participation.”
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D. “Payor” means any person that pays, or arranges for
payment, for all or any part of any physician or hospital
services for itself or for any other person.  Payor includes
any person that develops, leases, or sells access to networks
of physicians or hospitals.

E. “Person” means both natural persons and artificial persons,
including, but not limited to, corporations, unincorporated
entities, and governments.

F. “Physician” means a doctor of allopathic medicine (“M.D.”)
or a doctor of osteopathic medicine (“D.O.”).

G. “Preexisting contract” means a contract that was in effect on
the date of the receipt by a payor that is a party to such
contract of notice sent by a Respondent, pursuant to
Paragraph IV.B. of this Order, of such payor’s right to
terminate such contract.

H. “Principal address” means either (1) primary business
address, if there is a business address, or (2) primary
residential address, if there is no business address.

I. “Qualified clinically-integrated joint arrangement” means an
arrangement to provide physician services in which:

 1. all physicians who participate in the arrangement
participate in active and ongoing programs of the
arrangement to evaluate and modify the practice patterns
of, and create a high degree of interdependence and
cooperation among, the physicians who participate in the
arrangement, in order to control costs and ensure the
quality of services provided through the arrangement; and

  2. any agreement concerning price or other terms or
conditions of dealing entered into by or within the
arrangement is reasonably necessary to obtain significant
efficiencies through the arrangement.
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J. “Qualified risk-sharing joint arrangement” means an
arrangement to provide physician services in which:

1. all physicians who participate in the arrangement share
substantial financial risk through their participation in the
arrangement and thereby create incentives for the physicians
who participate to jointly control costs and improve quality
by managing the provision of physician services such as
risk-sharing involving:

a. the provision of physician services to payors at a
capitated rate;

b. the provision of physician services for a predetermined
percentage of premium or revenue from payors; 

c. the use of significant financial incentives (e.g.,
substantial withholds) for physicians who participate to
achieve, as a group, specified cost-containment goals; or

d. the provision of a complex or extended course of
treatment that requires the substantial coordination of
care by physicians in different specialties offering a
complementary mix of services, for a fixed,
predetermined price, where the costs of that course of
treatment for any individual patient can vary greatly due
to the individual patient’s condition, the choice,
complexity, or length of treatment, or other factors; and

2. any agreement concerning price or other terms or conditions
of dealing entered into by or within the arrangement is
reasonably necessary to obtain significant efficiencies
through the arrangement.

II.

IT IS FURTHER ORDERED that Respondent, directly or
indirectly, or through any corporate or other device, in connection
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with the provision of physician services in or affecting commerce,
as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44, cease and desist from:

A. Entering into, adhering to, participating in, maintaining,
organizing, implementing, enforcing, or otherwise
facilitating any combination, conspiracy, agreement, or
understanding between or among any physicians:

1. To negotiate on behalf of any physician with any payor;

2. To deal, refuse to deal, or threaten to refuse to deal with any
payor; 

3. Regarding any term, condition, or requirement upon which
any physician deals, or is willing to deal, with any payor,
including, but not limited to, price terms; or

4. Not to deal individually with any payor, or not to deal with
any payor through any arrangement other than Respondent’s
arrangements;

B. Exchanging or facilitating in any manner the exchange or
transfer of information among physicians concerning any
physician’s willingness to deal with a payor, or the terms or
conditions, including price terms, on which the physician is
willing to deal with a payor;

C. Attempting to engage in any action prohibited by
Paragraphs II.A. or II.B. above; and

D. Encouraging, suggesting, advising, pressuring, inducing, or
attempting to induce any person to engage in any action that
would be prohibited by Paragraphs II.A. through II.C.
above.

PROVIDED HOWEVER,  that nothing in this Paragraph II
shall prohibit any agreement involving, or conduct by,
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Respondent, that is reasonably necessary to form, participate in, or
take any action in furtherance of a qualified risk-sharing joint
arrangement or qualified clinically integrated joint arrangement,
or that solely involves physicians in the same medical group
practice.

III.

IT IS FURTHER ORDERED that, for three (3) years from
the date this Order becomes final, Respondent shall notify the
Secretary of the Commission in writing (“Notification”) at least
sixty (60) days prior to entering into any arrangement with any
physicians that provides the terms or conditions pursuant to which
the Respondent is to act as a messenger, or as an agent on behalf
of any physicians with any payor regarding contracts.  The
Notification shall include the identity of each proposed physician
participant; the proposed geographic area in which the proposed
arrangement will operate; a copy of any proposed physician
participation agreement; a description of the proposed
arrangement’s purpose and function; a description of any resulting
efficiencies expected to be obtained through the arrangement; and
a description of procedures to be implemented to limit possible
anticompetitive effects, such as those prohibited by this Order. 
Notification is not required for Respondent’s subsequent acts as a
messenger pursuant to an arrangement for which such Notification
has been given.  Notification also is not required for changes in
the number or identity of the physicians participating in an
arrangement for which such Notification has been given.  Receipt
by the Commission from Respondent of any Notification,
pursuant to this Paragraph III, is not to be construed as a
determination by the Commission that any action described in
such Notification does or does not violate this Order or any law
enforced by the Commission.
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IV.

IT IS FURTHER ORDERED that Respondent shall:

A. Within thirty (30) days after the date on which this Order
becomes final, send by first-class mail, with delivery
confirmation, a copy of this Order and the Complaint to:

1. each physician who participates, or has participated at any
time since January 1, 1999, in Respondent, and

2. each officer, director, manager, and employee of
Respondent;

B. Within thirty (30) days after the date on which this Order
becomes final, send by first-class mail, with delivery
confirmation, copies of this Order, the Complaint, and the
notice specified in Appendix A to this Order, to the chief
executive officer of each payor that Respondent has been in
contact with since January 1, 1999, regarding contracting for
the provision of physician services; 

C. Terminate, without penalty or charge, and in compliance with
any applicable laws, any preexisting contract with any payor
for the provision of physician services, upon receipt by
Respondent of a written request to terminate such contract
from any payor that is a party to the contract or that pays for the
physician services provided through the contract.  Provided,
however, that nothing contained herein shall affect the
operation of any preexisting contract provision pertaining to
continuation of patient care for patients undergoing a  course of
treatment, or payment therefor, following termination of the
preexisting contract.

D.  For a period of three (3) years after the date this Order
becomes final:
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1. Distribute by first class mail, with delivery confirmation, a
copy of this Order and the Complaint to:

a. each physician who begins participating in Respondent,
and who did not previously receive a copy of this Order
and the Complaint, within thirty (30) days of the time
that such participation begins;

b. each payor that contracts with Respondent for the
provision of physician services, and that did not
previously receive a copy of this Order and the
Complaint, within thirty (30) days of the time that such
payor enters into such contract; and 

c. each person who becomes an officer, director, manager,
or employee of Respondent, and who did not previously
receive a copy of this Order and the Complaint, within
thirty (30) days of the time that he or she assumes such
responsibility; 

2. Annually publish in an official annual report or newsletter
sent to all physicians who participate in Respondent, a copy
of this Order and the Complaint with such prominence as is
given to regularly featured articles.

3. Notify the Commission at least thirty (30) days prior to any
proposed change in Respondent, such as dissolution,
assignment, sale resulting in the emergence of a successor
company or corporation or the creation or dissolution of
subsidiaries or any other change in Respondent that may
affect compliance obligations arising out of this Order.

V.

IT IS FURTHER ORDERED that Respondent shall file a
verified written report within sixty (60) days after the date this
Order becomes final, annually thereafter for three (3) years on the
anniversary of the date this Order becomes final, and at such other
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times as the Commission may by written notice require, setting
forth:

A. In detail, the manner and form in which Respondent has
complied and is complying with this Order;

B. The name, address, and telephone number of each
physician, medical group practice, and other group of
physicians that Respondent has represented or advised with
respect to their dealings with any payor in connection with
the provision of physician services;

C. The name, address, and telephone number of each payor
with which Respondent has a contract.

VI.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission of any change in its principal address within
twenty (20) days of such change in address.

VII.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, Respondent
shall permit any duly authorized representative of the
Commission:

A. Access, during office hours and in the presence of counsel,
to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, calendars, and other records
and documents in its possession, or under its control,
relating to any matter contained in this Order; and

B. Upon five (5) days’ notice to Respondent, and in the
presence of counsel, and without restraint or interference
from it, to interview officers, directors, or employees of
Respondent.
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VIII.

IT IS FURTHER ORDERED that this Order shall terminate
on January 8, 2024.
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a proposed consent order with
Memorial Hermann Health Network Providers (“Respondent” or
“MHHNP”).  The agreement settles charges that Respondent
violated Section 5 of the Federal Trade Commission Act, 15
U.S.C. § 45, by facilitating and implementing agreements among
MHHNP members on price and other competitively significant
terms; refusing to deal with payors except on collectively agreed-
upon terms; and negotiating uniform fees and other competitively
significant terms in payor contracts and refusing to submit to
members payor offers that do not conform to Respondent’s
standards for contracts. 

The proposed consent order has been placed on the public
record for 30 days to receive comments from interested persons. 
Comments received during this period will become part of the
public record.  After 30 days, the Commission will review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement or make the proposed order
final.  The purpose of this analysis is to facilitate public comment
on the proposed order. The analysis is not intended to constitute
an official interpretation of the agreement and proposed order, or
to modify their terms in any way.  Further, the proposed consent
order has been entered into for settlement purposes only and does
not constitute an admission by Respondent that it violated the law
or that the facts alleged in the complaint (other than jurisdictional
facts) are true.  The allegations in the Commission’s proposed
complaint are summarized below.

The Complaint

Respondent MHHNP is a nonprofit corporation that contracts
with third-party payors for the provision of medical services on
behalf of its approximately 3,000 participating physicians. 
MHHNP is organized and operated to further the pecuniary
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interests of those physicians, who are licensed to practice
medicine in the State of Texas and who are engaged in the
business of providing medical services to patients in the Houston
metropolitan area (hereinafter “Houston area”).  

Physicians often contract with third-party payors, such as
insurance companies and preferred provider organizations.  The
contracts typically establish the price and other terms under which
the physicians will render services to the payors’ subscribers. 
Contracting physicians often agree to accept lower-than-
customary compensation from these third-party payors to gain
access to additional patients through the payor.  Thus, these
contracts may reduce payor costs, and may result in lower medical
care costs to the payor’s subscribers.  

Absent agreements among competing physicians, each
competing physician decides for him or herself whether, and on
what price and other terms, the physician will contract with third-
party payors to provide medical services to the payors’
subscribers.  To be competitively marketable in the Houston area,
a payor must include in its physician network a large number of
primary care physicians (PCPs) and specialists who practice in the
Houston area.  Many of the PCPs and specialists who practice in
the Houston area are members of MHHNP.  Accordingly, many
payors concluded that they could not establish a viable physician
network in areas in which MHHNP physicians are concentrated
without including a large number of MHHNP physicians in that
network.  

Sometimes a network of competing physicians uses an agent to
convey to payors information, obtained from each of its
participating physicians individually, about fees and other
significant contract terms that the physicians are willing to accept. 
In other instances, the agent may convey all payor contract offers
to network physicians, with each physician then unilaterally
deciding whether to accept or reject each offer.  These "messenger
model" arrangements, which are described in the 1996 Statements
of Antitrust Enforcement Policy in Health Care jointly issued by
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the Federal Trade Commission and U.S. Department of Justice
(see http://www.ftc.gov/reports/hlth3s.htm), can facilitate
contracting between physicians and payors and minimize the costs
of providing medical care, without fostering agreements among
competing physicians on fees and other competitively sensitive
terms.  The messenger may not, consistent with the competitive
model, negotiate fees and other competitively significant terms on
behalf of the participating physicians, nor facilitate the physicians’
coordinated responses to contract offers, for example, by electing
not to convey a payor’s offer to the physicians based on the
messenger’s opinion of the acceptability or appropriateness of the
offer.

Rather than acting simply as a “messenger,” MHHNP engaged
in collective negotiations on its members’ behalf with third party
payors.  MHHNP’s improper collective negotiations included
actively bargaining with third-party payors by proposing and
counter-proposing fee schedules (among other terms), gathering
fee information from its members and using that information to
negotiate prices, refusing to messenger proposals it deemed
unacceptable on price and other terms, and, to maintain its
bargaining power, on occasion discouraging its participating
physicians from entering into unilateral agreements with third-
party payors.  For example, MHHNP periodically polled its
physician members, asking each to disclose the minimum fee that
he or she would accept in return for providing medical services
pursuant to future MHHNP-payor agreements. MHHNP would
then calculate minimum acceptable fees for use in payor
negotiations, based in part on the information received from
physician members concerning their future pricing intentions, and
would often begin discussions regarding a possible contract for
physician services by informing the payor of these minimum fees,
and stating that it would not enter into or otherwise forward to its
physician members any payor offer that did not satisfy those fee
minimums.

In the course of its collective price negotiations with payors,
MHHNP in fact often did not convey to its physician members
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payor offers that provided for fees that did not satisfy MHHNP’s
Board of Directors.  MHHNP instead demanded, and often
received, more favorable fee and other contract terms–terms that
third-party payors would not have offered to MHHNP’s
participating physicians had those physicians engaged in
unilateral, rather than collective, negotiations with the payors. 
Only after the third-party payor acceded to fee and other contract
terms acceptable to MHHNP, would MHHNP convey the payor’s
proposed contract to MHHNP’s participating physicians for their
consideration.  For example, in one instance MHHNP refused a
payor’s request to messenger an offer MHHNP’s Board deemed
unacceptable. Instead, MHHNP notified its members that it had
rejected the offer because it was below the minimum acceptable
fee level previously set pursuant to physician member surveys,
and then “polled” its members to determine whether or not they
agreed with the Board’s decision to reject the offer.  A majority of
physician members voted to agree with the Board’s decision, and
MHHNP then again rejected the payor’s offer and explicitly
refused to forward the offer to any of its physician members. 
Subsequently, the payor increased its proposed fees to the
MHHNP fee minimums, and MHHNP then entered into a contract
with the payor and messengered the agreement to its physician
members, affording them the option to participate (or not) in the
payor’s offer.

Since the end of 2000, MHHNP and its members have entered
only into fee-for-service agreements with payors, pursuant to
which MHHNP and its members did not undertake financial risk-
sharing.  Further, MHHNP members have not integrated their
practices to create significant potential efficiencies.  MHHNP’s
joint negotiation of fees and other competitively significant terms
has not been, and is not, reasonably related to any efficiency-
enhancing integration.  Instead, MHHNP’s acts and practices have
restrained trade unreasonably and hindered competition in the
provision of physician services in the Houston area in the
following ways, among others: price and other forms of
competition among MHHNP’s members were unreasonably
restrained; prices for physician services were increased; and health
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plans, employers, and individual consumers were deprived of the
benefits of competition among physicians.  Thus, MHHNP’s
conduct has harmed patients and other purchasers of medical
services by restricting choice of providers and increasing the price
of medical services.

The Proposed Consent Order

The proposed consent order is designed to prevent recurrence
of the illegal concerted actions alleged in the complaint while
allowing Respondent and its members to engage in legitimate
joint conduct.

Paragraph II.A prohibits Respondent from entering into or
facilitating agreements among physicians: (1) to negotiate on
behalf of any physician with any payor; (2) to deal, refuse to deal,
or threaten to refuse to deal with any payor; (3) regarding any term
upon which any physicians deal, or are willing to deal, with any
payor; and (4) not to deal individually with any payor or through
any arrangement other than MHHNP.  

Paragraph II.B prohibits Respondent from exchanging or
facilitating the transfer of information among physicians
concerning any physician’s willingness to deal with a payor, or the
terms or conditions, including price terms, on which the physician
is willing to deal.

Paragraph II.C prohibits Respondent from attempting to engage
in any action prohibited by Paragraph II.A or II.B.  Paragraph II.D
prohibits Respondent from encouraging, pressuring, inducing, or
attempting to induce any person to engage in any action that
would be prohibited by Paragraphs II.A through II.C.
Paragraph II contains a proviso that allows Respondent to engage
in conduct that is reasonably necessary to the formation or
operation of a “qualified risk-sharing joint arrangement” or a
“qualified clinically-integrated joint arrangement,” or that solely
involves physicians in the same medical group practice.
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Paragraph III requires MHHNP, for a period of three years after
the order becomes final, to notify the Commission at least 60 days
prior to entering into any arrangement under which MHHNP will
act as a messenger or agent on behalf of physicians with payors
regarding contracts.  This provision will allow the Commission to
review any future MHHNP policy or practice that MHHNP plans
to implement with payors before such a policy or practice is
implemented with respect to any particular payor.

Paragraphs IV.A and IV. B require MHHNP to distribute the
complaint and order to its members, payors with which it
previously contracted, and specified others.  Paragraph IV.C
requires MHHNP to terminate, without penalty, any payor
contracts that it had entered into during the collusive period, at
any such payor’s request.  This provision is intended to eliminate
the effects of Respondent’s joint price setting.  Paragraph IV.C
also contains a proviso to preserve payor contract provisions
defining post-termination obligations relating to continuity of care
during a previously begun course of treatment.

The remaining provisions of the proposed order impose
complaint and order distribution, reporting, and other compliance-
related provisions.  For example, Paragraph IV. D requires
MHHNP to distribute copies of the Complaint and Order to
incoming MHHNP members, payors that contract with MHHNP
for the provision of physician services, and incoming MHHNP
officers, directors, and employees.  Further, Paragraph V requires
MHHNP to file periodic reports with the Commission detailing
how MHHNP has complied with the Order.  Paragraph VII
authorizes Commission staff to obtain access to Respondent’s
records and officers, directors, and employees for the purpose of
determining or securing compliance with the Order.  The
proposed order will expire in 20 years.
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IN THE MATTER OF

AMERICA ONLINE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4105; File No. 0023000

Complaint, January 28, 2004--Decision, January 28, 2004

This consent order addresses the manner in which Respondents America

Online, Inc. (“AOL”)  – and its wholly owned subsidiary, CompuServe

Interactive Services, Inc. – handled requests from subscribers to AOL’s Internet

access service who wanted to cancel their Internet access service, and operated

the "CompuServe $400 Rebate program," under which consumers received a

$400 cash rebate toward the purchase of an eligible computer if they contracted

for three years of CompuServe Internet service.  The order, among o ther things,

requires the respondents to establish and maintain appropriate measures for

ensuring that consumer requests to cancel any such online service or continuity

program are promptly processed, and that billing will cease prior to the next

billing cycle.  The order also prohibits the respondents from continuing to

charge any subscriber who has requested cancellation of any covered service or

continuity program, unless respondents first obtain the subscriber's express

informed consent, preceded by clear and conspicuous disclosure of certain

specified information, including the pricing plan to which the subscriber is

agreeing.  In addition, the order requires the respondents to mail confirmation

notices and cancellation request forms to subscribers who request the

cancellation of any internet or online service and who are then recorded as

having agreed to continue their subscriptions.  The order also prohibits the

respondents from making any representation about the time in which certain

rebates will be mailed, or otherwise provided to purchasers – unless they have a

reasonable basis for the representation at the time it is made – and from failing

to provide any such rebate within the time specified or, if no time is specified,

within thirty days.

Participants

For the Commission: Michael Ostheimer, Laura Sullivan,
Sydney Knight, Heather Hippsley, Mary Koelbel Engle, Louis
Silversin, Gerard R. Butters and Paul A. Pautler.

For the Respondents: William C. MacLeod and John E.
Villafranco, Collier Shannon Scott, PLLC.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
America Online, Inc. ("respondent AOL"), and CompuServe
Interactive Services, Inc. ("respondent CompuServe"),
corporations (collectively, "respondents"), have violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:

1. Respondent America Online, Inc. is a Delaware corporation
with its principal office or place of business at 22000 AOL Way,
Dulles, Virginia 20166.

2. Respondent CompuServe Interactive Services, Inc. is a
Delaware corporation and a wholly owned subsidiary of America
Online, Inc., with its principal office or place of business at 5000
Arlington Centre Boulevard, Columbus, Ohio 43220.  America
Online, Inc. controls the acts and practices of its subsidiary
CompuServe Interactive Services, Inc.

3. Respondents have developed, advertised, promoted, offered for
sale, sold, and distributed to the public Internet access services,
including America Online Internet service ("AOL Internet
Service") and CompuServe Internet service ("CompuServe
Internet Service").

4. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

5. Respondent AOL has offered various subscription plans for its
AOL Internet Service, including, but not limited to, month-to-
month subscription plans that entail automatically charging
consumers monthly subscription fees until the consumers cancel
their Internet service accounts.
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6. During the AOL Internet Service registration process, a series
of screens are displayed to consumers, including a screen that
contains the America Online Member Agreement ("Agreement"). 
The Agreement, portions of which are attached hereto as Exhibit
A, includes the following statements:

Exhibit A: America Online Member Agreement

The America Online Member Agreement is a legal
document that details your rights and obligations as an AOL
member.  You cannot become an AOL member until you
have accepted the terms of the Member Agreement.
. . . .

You can cancel your membership by delivering notice to
AOL's Customer Service Department at 1-888-265-8008, by
sending your cancellation request via US mail to:  AOL, PO
Box 1600, Ogden UT 84401, or by fax at 1-801-622-7969. 
Cancellation will take effect within 72 hours of receipt of
your request, and AOL will send you written confirmation.

7. Most AOL subscribers who wanted to cancel their Internet
service called AOL's customer service department.  The
responsibilities of AOL's customer service representatives
included trying to retain subscribers who requested cancellation of
their Internet service.  AOL failed to implement appropriate
measures to ensure that all customers' requests for cancellation
were properly executed. As a result, in numerous instances,
subscribers who requested cancellation were not cancelled and
continued to be charged monthly service fees.

8. Respondent AOL's practice described in Paragraph 7 has
caused substantial injury to consumers, which was not outweighed
by any countervailing benefits to consumers or competition and
was not reasonably avoidable by consumers.

9. Respondents AOL and CompuServe developed the
"CompuServe $400 Rebate program" whereby consumers
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received a $400 cash rebate toward the purchase of any eligible
computer, if they contracted for three years of CompuServe
Internet Service at a cost of $21.95 per month, or for a total cost
of $790.20.  In connection with the CompuServe $400 rebate
program, respondents promised to provide rebate checks within 8-
10 weeks, and in some cases, 45 days.

10. After receiving rebate requests in conformance with
Paragraph 9, respondents failed to deliver the rebates to
consumers within the promised time period.  Respondents
extended the time period in which they would deliver the rebates
to consumers without consumers agreeing to this extension of
time.

11.  Respondents' practice described in Paragraphs 9 and 10 has
caused substantial injury to consumers, which was not outweighed
by any countervailing benefits to consumers or competition and
was not reasonably avoidable by consumers.

12. The acts and practices of respondents as alleged in this
complaint constitute unfair acts or practices in or affecting
commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission this twenty-
eighth day of January, 2004, has issued this complaint against
respondents.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge respondents with violation of the
Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for Federal Trade
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the aforesaid draft of complaint, a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions
as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the said Act, and that complaint should
issue stating its charges in that respect, and having thereupon
accepted the executed consent agreement and placed such
agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, and having duly
considered the comments received from interested persons
pursuant to § 2.34 of its Rules, now in further conformity with the
procedure prescribed in § 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent America Online is a Delaware corporation with its
principal office or place of business at 22000 AOL Way, Dulles,
Virginia 20166.
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CompuServe is a Delaware corporation with its principal office
or place of business at 5000 Arlington Centre Boulevard,
Columbus, Ohio 43220.  It is a wholly owned subsidiary of
respondent America Online.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this Order, the following definitions shall
apply:

1. "Continuity Program" shall mean any plan, arrangement, or
system pursuant to which a consumer receives periodic provisions
of services or shipments of products without prior notification by
the seller before each service period or shipment, regardless of any
trial or approval period allowing the consumer to be reimbursed
for or return the service or product.

2. "Significant period of time," with regard to usage of any
Internet service or online service, shall mean a period of time that
exceeds thirty (30) minutes.

3. "Rebate" shall mean cash, instant savings, instant credit, or
credit towards future purchases, offered to consumers who
purchase products or services from respondents, which is provided
at the time of purchase, or subsequent to the purchase.

4. "Online service" shall mean any service which enables a
consumer to connect, via modem or otherwise, to a computer
network or other electronic network that provides access to
content or features available only to that service's members.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

123                              



5. "Receiving a properly completed request" shall mean the time
at which the respondents receive from the rebate applicant all the
information and materials required by the express terms of the
rebate offer.

6. Unless otherwise specified, "respondents" shall mean America
Online and CompuServe, their successors and assigns, and their
officers, agents, representatives, and employees.

7. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

I.

IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
with the advertising, promotion, offering for sale, sale, or
distribution of any Internet or online service, or any other product
or service that is sold by means of a continuity program, shall
establish and maintain appropriate measures for ensuring that
consumers' requests for cancellation of such service or continuity
program are promptly processed and that billing for such product
or service will cease prior to the next billing cycle.

II.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, sale,
or distribution of any Internet or online service, or any other
product or service that is sold by means of a continuity program,
shall not continue to charge any subscriber for such service or
continuity program who:

1. has requested cancellation of such service or continuity
program; and
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2. is recorded as having agreed to continue to be a subscriber
to such service or continuity program,

unless respondents:

A. First obtain the express informed consent of each such
subscriber to continue to subscribe to such service or
continuity program.

Provided, that a subscriber's consent will be deemed to be
informed for the purpose of this Part II only if the
respondents clearly and conspicuously disclose, before the
subscriber consents to continued billing, the following:

i. a description of the pricing plan of the service or
continuity program to which the subscriber is agreeing,
including periodic charges and any additional usage
charges that may apply;

ii. if the subscriber is being given a period of free service or
continuity program shipments, the date on which the
subscriber will be next billed for the service or continuity
program, if he or she does not take further steps to
cancel;

iii. that the subscriber will be sent a confirmation notice
within five (5) business days.

Provided further, that a subscriber's consent will be deemed
to be express for the purpose of this Part II only if the
respondents obtain the informed consent in a manner which
clearly evidences that the subscriber is consenting to
continued billing for the service or continuity program.

B. In the case of an Internet or online service, send the
Confirmation Notice and Cancellation Request Form,
attached hereto as Attachment A, to each such subscriber,
according to the following instructions:
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1. An exact copy of Attachment A shall be sent by first
class mail, within five (5) business days from the date on
which each such subscriber is recorded as having agreed
to continue to be charged for, or continue to be a
subscriber to, such service to the last known address of
each such subscriber.

2. The front of the envelope transmitting Attachment A
shall be in the form set forth in Attachment B to this
order.  The phrase "IMPORTANT: Confirmation of
continued service,"shall appear on the front of the
envelope in typeface equal or larger in size to 16 point. 
The words "Forward & Address Correction  Requested"
shall appear in the upper left-hand corner of each
envelope, one-quarter of an inch beneath the name and
logo of the service and the return address.  Except as
otherwise provided by this order, no information other
than that required by this Part shall be included in or
added to the above items, nor shall any other material be
transmitted therewith.

3. Respondents also shall mail the appropriate Confirmation
Notice and Cancellation Request Form to any such
subscriber whose mailing is returned by the U.S. Postal
Service as undeliverable and for whom respondent
thereafter obtains a corrected address via the National
Change of Address ("NCOA") registry.  Respondents
shall retain a NCOA licensee to update the addresses of
such subscribers under this subpart by processing the
subscribers through the NCOA database.  The mailing
required by this subpart shall be made within five (5)
business days of respondent's receipt of a corrected
address or information identifying each such subscriber.

C. Respondents shall cancel the Internet or online service of
subscribers who are notified pursuant to subpart B of this
Part and who submit via U.S. mail or facsimile the
Cancellation Request Form set forth in Attachment A with
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a valid account validator and signature.  Cancellations
would occur within 72 hours of respondents’ receipt of the
cancellation request.

D.  In the case of an Internet or online service, reimburse all
fees for such service that any subscriber incurred
subsequent to the date on which he or she was recorded as
having agreed to continue to be charged for, or continue to
be a subscriber to, such service, if such subscriber:

1. requests a cancellation of such service within thirty (30)
days of the date of the mailing of the confirmation notice
that is required by subpart B of this Part; and

2. the subscriber did not use such service for a significant
period of time after he or she was recorded as having
agreed to continue to be charged for, or continue to be a
subscriber to, such service.

E. In the case of a continuity program other than Internet or
online service, send the Confirmation Notice attached hereto
as Attachment C, to each such subscriber, according to the
following instructions:

1. If the subscriber has an active Internet or online service
account with respondents, an exact copy of Attachment C
shall be sent by e-mail to such subscriber’s primary or
master e-mail account within five (5) business days from
the date on which such subscriber is recorded as having
agreed to continue to be charged for, or continue to be a
subscriber to, such continuity program.  The subject line
of the e-mail transmitting Attachment C shall read
"IMPORTANT: Confirmation of continued [name of
continuity program]."  The identification of the sender of
the e-mail will be identical to that used on other e-mails
sent by respondents to subscribers.
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2. If the continuity program subscriber does not have an
active Internet or online service account with
respondents, an exact copy of Attachment C shall be sent
by first class mail, within five (5) business days from the
date on which each such subscriber is recorded as having
agreed to continue to be charged for, or continue to be a
subscriber to, such continuity program service to the last
known address of each such subscriber.  The front of the
envelope transmitting Attachment C shall be in the form
set forth in Attachment D to this order.  The phrase
"IMPORTANT: Confirmation of continued [Name of
continuity program],"shall appear on the front of the
envelope in typeface equal or larger in size to 16 point. 
The words "Forward & Address Correction  Requested"
shall appear in the upper left-hand corner of each
envelope, one-quarter of an inch beneath the return
address.

Provided, however, respondents need not send a separate
Confirmation Notice pursuant to this subpart with respect
to a continuity program if: a) the subscriber to such
continuity program requested cancellation of Internet or
online service at the same time the subscriber requested
cancellation of such continuity program, b) respondents
send the subscriber a Confirmation Notice pursuant
subpart B of this part, and c) respondents cancel such
continuity program when Internet or online service
subscribers submit Cancellation Request Forms pursuant
to subpart C of this part.

F. Provide a method through which subscribers who are
notified pursuant to subpart E of this Part are able to cancel
such continuity program via telephone or U.S. mail. 
Cancellations would occur within 72 hours of respondents’
receipt of the cancellation request.
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III.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, or other device, in connection
with the advertising, promotion, offering for sale, sale, or
distribution of any Internet or online service and the offering of a
rebate, shall not:

A. make any representation, in any manner, expressly or by
implication, about the time in which any rebate will be
mailed, or otherwise provided to purchasers unless, at the
time the representation is made, respondents have a
reasonable basis for such representation; or

B. fail to provide any rebate within the time specified or, if no
time is specified, within thirty (30) days of receiving a
properly completed request for such rebate.

IV.

IT IS FURTHER ORDERED that respondents, and their
successors and assigns, shall maintain and upon request make
available for copying:

A. For five (5) years after the last date of dissemination of any
representation covered by this order:

1. All advertisements and promotional materials containing
the representation;

2. All materials that were relied upon in disseminating the
representation; and

3. All tests, reports, studies, surveys, demonstrations, or
other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
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representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations;

B. For each request for cancellation of any Internet service or
online service, or continuity program, made by subscribers
through the means provided for in Part II.C of the order, a
record of the name and identification number of the
employee who recorded the subscriber as having agreed to
continue to be charged for, or continue to be a subscriber to,
such service or continuity program, and the date on which
such subscriber was recorded as having agreed to continue
to be charged for, or continue to be a subscriber to, such
service or continuity program;

C. A record of the number of reimbursements issued each
month to former subscribers pursuant to Part II.D of the
order; and

D. All consumer complaints received by respondents directly
or indirectly through a third party in the prior three (3) year
period, whether written, written memorializations of oral
communications, or electronic mail, that relate or refer to:

1. respondents' failure to cancel or delay in cancelling any
Internet or online service, or any other product or service
that is sold by means of a continuity program; or

2. any dispute about charges for any such product or
service; and

respondents' responses to such complaints, including
information related to any reimbursements issued by
respondents.  For any such complaint or response that is
communicated orally, respondents shall maintain a written
memorialization of such complaint or response.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          130    



V.

IT IS FURTHER ORDERED that respondents, and their
successors and assigns, shall deliver a copy of this order to all
current and future principals, officers, directors, and managers,
and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this order.  Respondents shall deliver this order to
current personnel within thirty (30) days after the date of service
of this order, and to future personnel within thirty (30) days after
the person assumes such position or responsibilities.

 VI.

IT IS FURTHER ORDERED that respondents, and their
successors and assigns, shall notify the Commission at least thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including, but not
limited to, a dissolution, assignment, sale, merger, or other action
that would result in the emergence of a successor corporation; the
creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in the corporate name
or address.  Provided, however, that, with respect to any proposed
change in the corporation about which respondent learns less than
thirty (30) days prior to the date such action is to take place,
respondent shall notify the Commission as soon as is practicable
after obtaining such knowledge.  All notices required by this Part
shall be sent by certified mail to the Associate Director, Division
of Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue, N.W., Washington, D.C.
20580.

  VII.

IT IS FURTHER ORDERED that respondents, and their
successors and assigns, shall, within sixty (60) days after service
of this order, and at such other times as the Federal Trade
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Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with this order.

VIII.

This order will terminate on January 28, 2024, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondents did not violate any provision of
the order, and the dismissal or ruling is either not appealed or 
upheld on appeal, then the order will terminate according to this
Part as though the complaint had never been filed, except that the
order will not terminate between the date such complaint is filed
and the later of the deadline for appealing such dismissal or ruling
and the date such dismissal or ruling is upheld on appeal.
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ATTACHMENT A  — FRONT

[To be printed on Company letterhead]
[DATE]

[NAME AND ADDRESS OF RECIPIENT]
[E-MAIL ADDRESS/USER NAME, IF APPLICABLE]

Re: [UNIQUE ACCOUNT IDENTIFIER]

Dear [RECIPIENT’S NAME]:

On behalf of [AMERICA ONLINE, INC. OR COMPUSERVE

INTERACTIVE SERVICES, INC.], thank you for agreeing to continue
your subscription to [NAME OF INTERNET OR ONLINE SERVICE]. 
We look forward to providing you with the highest quality of
service.

This letter confirms that on [DATE] you agreed to continue your
[NAME OF SERVICE].  Your service will be continued and you will
be charged [PRICING PLAN] per [TIME PERIOD] as agreed. [IF

ADDITIONAL HOURLY OR OTHER USAGE CHARGES APPLY TO THIS

PRICING PLAN, DESCRIBE THOSE CHARGES].  [IF SUBSCRIBER

ACCEPTED AN OFFER OF A CERTAIN PERIOD OF FREE SERVICE

INSERT THE FOLLOWING SENTENCE:  These charges will resume
after your [PERIOD OF TIME] of free service expire(s) on [DATE],
unless you contact us to cancel your subscription before this date.] 

[IF SUBSCRIBER ACCEPTED REDEEMABLE AOL SERVICE CREDITS

INSERT THE FOLLOWING SENTENCES: As discussed, we will provide
[NUMBER OF CREDITS] Service Awards to your Award Center account. 
To redeem: Go to AOL Keyword: “Award Center” and click the
“Redeem Service Award Now” button.  Remember to redeem your
Service Award before [NEXT BILLING DATE] to avoid membership fees
and that your Service Awards expire on [DATE], 6 months from date of

issuance.] If you subscribe to any premium services, you will
continue to enjoy them and will be billed accordingly. [IF

SUBSCRIBER ACCEPTED REDEEMABLE AOL SERVICE CREDITS

INSERT THE FOLLOWING SENTENCE: The Service Awards you will
receive only apply to your monthly membership fees and not to

premium services.]   If you need further assistance or have any
questions about your current services, please call our Billing
Department at [TELEPHONE NUMBER].

If our records are incorrect and you wish to cancel your [NAME OF

SERVICE] membership, you can fully complete and send the
cancellation form on the reverse side of this letter to us at
[COMPANY ADDRESS] or fax it to us at [TELEPHONE NUMBER].



Within [NUMBER] days of receipt of your request, we will mail
you confirmation of your cancellation.

Thank you for choosing to stay with [NAME OF SERVICE] and
giving us the opportunity to show you how the [NAME OF SERVICE]
experience is now better than ever.

Sincerely,

[SIGNATURE]

[NAME PRINTED]

ATTACHMENT A  — BACK

CANCELLATION

REQUEST

[UNIQUE ACCOUNT IDENTIFIER]

DATE:

BILLING
CONTACT’S NAME:

BILLING
CONTACT’S
ADDRESS:



For security purposes,
please provide one of
the following three
account validators: 
(1) the primary or master
screen name,
(2) the last 4 digits of the
credit card, checking
account, or telephone
number to which the
account is billed, or
(3) the answer to your
Account Security Question.

I called to cancel my [NAME OF SERVICE].  I did not

wish to continue my [NAME OF SERVICE].  Please

cancel my account upon receipt of this request.  

SIGNAT
URE:

Note: to ensure cancellation of your [NAME OF SERVICE] account
you must provide an account validator and sign your name.



IMPORTANT: Confirmation
of continued service

ATTACHMENT B

NOTICE LETTER ENVELOPE

[Name and logo of service]
[Company address]

Forward & Address Correction Requested

Window Envelope

[The following statement is to appear in a box, on the front of
the envelope in black with a white background, in extra large
typeface equal or larger in size to 16 point, bold type face]



ATTACHMENT C

Dear [Recipient’s name]:

Our records indicate that on [date] you agreed to continue your
[name continuity program].  Your subscription will be
continued and you will be charged [description of pricing plan].

If our records are incorrect and you wish to cancel your [name
of continuity program] membership, you may call us at ((xxx)
xxx-xxxx) or write us at [address].

Within [number] days of receipt of your request, we will e-mail
you confirmation of your cancellation.

Thank you for choosing to continue your [name of service].

Sincerely,

[Name printed]



IMPORTANT: Confirmation
of continued [name of service
or continuity program]

ATTACHMENT D

NOTICE LETTER ENVELOPE

[Company Name]

[Company address]

Forward & Address Correction Requested

Window Envelope

[The following statement is to appear in a box, on the front of
the envelope in black with a white background, in extra large
typeface equal or larger in size to 16 point, bold type face]



Analysis of Proposed Consent Order To Aid Public Comment

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order from America
Online, Inc. ("AOL") and its wholly owned subsidiary,
CompuServe Interactive Services, Inc. ("CompuServe").

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record.  After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement's proposed order.

This matter concerns the respondents' Internet access services. 
According to the FTC complaint, most subscribers to AOL's
Internet service who wanted to cancel their service called AOL's
customer service department.  The responsibilities of AOL's
customer service representatives included trying to retain
subscribers who requested cancellation of their Internet service. 
The complaint alleges that AOL failed to implement appropriate
measures to ensure that all customers' requests for cancellation
were properly executed and that as a result, in numerous instances,
subscribers who requested cancellation were not cancelled and
continued to be charged monthly service fees.  According to the
complaint, this constituted an unfair business practice.

The complaint further alleges that AOL and CompuServe
developed the "CompuServe $400 Rebate program" whereby
consumers received a $400 cash rebate toward the purchase of an
eligible computer, if they contracted for three years of
CompuServe Internet service.  In connection with the rebate
program, respondents promised to provide rebate checks within 8-
10 weeks, and in some cases, 45 days.  According to the
complaint, after receiving rebate requests in conformance with the
offer, respondents extended the time period in which they would
deliver the rebates without consumers agreeing to this extension
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of time and failed to deliver the rebates to consumers within the
promised time period.  According to the complaint, this
constituted an unfair business practice.

The proposed consent order contains provisions designed to
prevent AOL and CompuServe from engaging in similar acts and
practices in the future.  Specifically, Parts I and II address the
cancellation of any Internet or online service, or any other product
or service sold by means of a continuity program.  Part I of the
proposed order requires respondents to establish and maintain
appropriate measures for ensuring that consumers' requests for
cancellation of any such service or continuity program are
promptly processed and that billing will cease prior to the next
billing cycle.

Part II.A. of the proposed order prohibits respondents from
continuing to charge any subscriber who has requested
cancellation of any covered service or continuity program, even if
the subscriber is recorded as having agreed to continue to be a
subscriber, unless respondents first obtain the subscriber's express
informed consent.  For the subscriber's consent to be deemed
"informed,"  the respondents must clearly and conspicuously
disclose, before the subscriber consents, certain specified
information, including a description of the pricing plan to which
the subscriber is agreeing.

Part II.B. requires that respondents send a confirmation notice
to any subscriber who has requested cancellation of any Internet or
online service and who is recorded as having agreed to continue to
be a subscriber.  The notices are to be sent by first class mail in
envelopes with "IMPORTANT: Confirmation of continued
service" printed on the front.  The notices confirm that consumers
have agreed to continue their service, inform them of the terms of
their continued service, and give them the opportunity to send
back a cancellation request form, if they do not wish to continue
their service.  Part II.C. requires that respondents cancel the
service of any subscriber who returns the cancellation request
form.
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Part II.D. provides that respondents refund fees to certain
subscribers who return the cancellation request form.  Subscribers
are to be given refunds if they return the form within thirty days of
the mailing of the confirmation notice and do not use the service
for any significant period of time after they were recorded as
having agreed to continue as subscribers.

Part II.E. requires that respondents send a confirmation notice
to any subscriber who has requested cancellation of any continuity
program other than Internet or online service and who is recorded
as having agreed to continue to be a subscriber.  If the subscriber
has an active Internet or online service account with respondents,
the notice can be sent by e-mail.  Otherwise, it is to be sent by first
class mail.  Part II.F. requires that respondents provide a method
through which subscribers who are notified pursuant to Part II.E.
are able to cancel via telephone or U.S. mail.

Part III addresses the delayed rebates allegation and applies to
respondents' offering of a rebate in connection with Internet or
online service.  Part III.A. prohibits the respondents from making
any representation about the time in which any such rebate will be
mailed, or otherwise provided to purchasers, unless they have a
reasonable basis for the representation at the time it is made.  Part
III.B. prohibits respondents from failing to provide any such
rebate within the time specified or, if no time is specified, within
thirty days.

Parts IV through VII of the proposed order are reporting and
compliance provisions. Part VIII is a provision "sunsetting" the
order after twenty years, with certain exceptions. 

The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

GENERAL ELECTRIC COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE

COMM ISSION ACT

Docket C-4103; File No. 0310097

Complaint, December 18, 2003--Decision, January 28, 2004

This consent order addresses the acquisition by Respondent General E lectric

Company, through its subsidiary, GE Aircraft Engines – the world’s leading

manufacturer of jet engines for military and civil aircraft – of the nondestructive

testing business group of Agfa-Gevaert N.V.  The order requires the respondent

to divest its worldwide Panametrics ultrasonic nondestructive testing products

business – including products such as portable flaw detectors, corrosion

thickness gauges, and precision thickness gauges, which are used to inspect the

structure and tolerance of materials without damaging the materials or

impairing their future usefulness – to R/D Tech, Inc., or to another acquirer

approved by the Commission.  The order also prohibits the respondent, for a

period of one year, from soliciting or inducing any employees or agents of the

ultrasonic NDT  equipment business involved in the  divestiture to terminate

their employment with R/D Tech.  An accompanying O rder to Maintain Assets

requires General Electric to preserve the Panametrics ultrasonic NDT business

as a viab le, competitive and ongoing operation until the divestiture is achieved. 

Participants

For the Commission: Joanne C. Lewers, Randall A. Long,
Stephanie C. Bovee, Stephanie A. Parks, Sylvia M. Brooks, Steven
K. Bernstein, Anne R. Schenof, Elizabeth Piotrowski, John Yun,
Jeffrey H. Fischer and Mary T. Coleman.

For the Respondent: Michael N. Sohn and Jonathan I. Gleklen,
Arnold & Porter.

COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton
Act, and by virtue of the authority vested in it by said Acts, the
Federal Trade Commission ("Commission"), having reason to
believe that Respondent General Electric Company ("GE"), a
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corporation subject to the jurisdiction of the Commission, has
agreed to acquire certain assets of Agfa-Gevaert N.V. ("Agfa"), a
corporation subject to the jurisdiction of the Commission, in
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act ("FTC
Act"), as amended, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows: 

I. RESPONDENT

1. Respondent GE is a corporation organized, existing and doing
business under and by virtue of the laws of the State of New York,
with its offices and principal place of business located at 3135
Easton Turnpike, Fairfield, Connecticut 06431.

2. Respondent GE is engaged in, among other things, the
research, development, manufacture, and sale of ultrasonic non-
destructive testing equipment, including portable flaw detectors,
corrosion thickness gages and precision thickness gages.  Non-
destructive testing equipment is used in a wide range of industries
to inspect the structure and tolerance of materials without
damaging the materials or impairing their future usefulness.

3. Respondent GE is, and at all times relevant herein has been,
engaged in commerce, as "commerce" is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation
whose business is in or affects commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

II. THE ACQUIRED COMPANY

4. Agfa is a corporation organized, existing and doing business
under and by virtue of the laws of Belgium, with its offices and
principal place of business located at Septestraat 27, B-2640
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Mortsel, Belgium.  Agfa’s principal subsidiary in the United
States is located at 100 Challenger Road, Ridgefield Park, New
Jersey 07660.

5. Agfa is engaged in, among other things, the research,
development, manufacture, and sale of ultrasonic non-destructive
testing equipment, including portable flaw detectors, corrosion
thickness gages and precision thickness gages.

6. Agfa is, and at all times herein has been, engaged in
commerce, as "commerce" is defined in Section 1 of the Clayton
Act, as amended, 15 U.S.C. § 12, and is a corporation whose
business is in or affects commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 44.

III. THE ACQUISITION

7. GE and Agfa entered into a stock and asset purchase
agreement dated as of January 17, 2003 and amended as of
September 19, 2003 (the "Purchase Agreement") whereby GE
agreed to acquire certain assets of Agfa’s non-destructive testing
equipment business for approximately $437 million in cash (the
"Acquisition").

IV. THE RELEVANT MARKETS

8. For the purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the Acquisition are:

a. the research, development, manufacture, and sale of
portable flaw detectors, a type of ultrasonic non-destructive
testing equipment used to detect and characterize internal
defects and anomalies in materials; 

b. the research, development, manufacture, and sale of
corrosion thickness gages, a type of ultrasonic non-
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destructive testing equipment used to measure the remaining
wall thickness of parts that are subject to corrosion or
erosion; and 

c. the research, development, manufacture, and sale of
precision thickness gages, a type of ultrasonic non-
destructive testing equipment used to determine the
thickness of smooth, thin materials. 

9.  For the purposes of this Complaint, the United States is the
relevant geographic area in which to analyze the effects of the
Acquisition on the relevant lines of commerce for portable flaw
detectors, corrosion thickness gages, and precision thickness
gages.  Foreign suppliers of these products that have not
established the necessary service and support networks, brand
reputation and customer acceptance in the U.S., are not effective
competitors for U.S. customers.

V. THE STRUCTURE OF THE MARKETS

10. The U.S. market for the research, development,
manufacture, and sale of portable flaw detectors is highly
concentrated as measured by the Herfindahl-Hirschman Index
(“HHI”).  GE and Agfa are the two leading suppliers by far of
portable flaw detectors in the U.S.  The Acquisition would
significantly increase concentration in the U.S. market for the
research, development, manufacture, and sale of portable flaw
detectors.  After the Acquisition, GE would have a market share
of over 70% in this market.

11. The U.S. market for the research, development,
manufacture, and sale of corrosion thickness gages is highly
concentrated as measured by the HHI.  GE and Agfa are the two
leading suppliers by far of corrosion thickness gages in the U.S. 
The Acquisition would significantly increase concentration in the 

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

145                              



U.S. market for the research, development, manufacture, and sale
of corrosion thickness gages.  After the Acquisition, GE would
have a market share of over 70% in this market. 

12. The U.S. market for the research, development,
manufacture, and sale of precision thickness gages is highly
concentrated as measured by the HHI.  GE and Agfa are the two
leading suppliers by far of precision thickness gages in the U.S. 
The Acquisition would significantly increase concentration in the
U.S. market for the research, development, manufacture, and sale
of precision thickness gages.  After the Acquisition, GE would
have a market share of over 70% in this market.  

VI. ENTRY CONDITIONS

13. Entry into each of the relevant markets is a difficult process
because of, among other things, the time and cost associated with
(a) researching and developing portable flaw detectors, corrosion
thickness gages and precision thickness gages; (b) establishing a
service and support network; and (c) developing the necessary
brand reputation and customer acceptance in each of these
markets. 

14. New entry into any of the relevant markets sufficient to
deter or counteract the anticompetitive effects described in
Paragraph 17 is unlikely to occur because the costs of entering
each of the relevant markets are high relative to the potential sales
opportunities available to an entrant.

15. New entry into any of the relevant markets sufficient to
deter or counteract the anticompetitive effects described in
Paragraph 17 would not occur in a timely manner because it
would take over two years for an entrant to accomplish the steps
required for entry and to achieve a significant market impact.

16. Expansion by smaller competitors in any of the relevant
markets sufficient to deter or counteract the anticompetitive
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effects described in Paragraph 17 is unlikely to occur in a timely
manner because of, among other things, the time and cost
associated with (a) establishing an effective service and support
network; and (b) developing the necessary brand reputation and
customer acceptance in each of these markets.

VII. EFFECTS OF THE ACQUISITION

17. The effects of the Acquisition, if consummated, may be
substantially to lessen competition and to tend to create a
monopoly in the relevant markets in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45, in the following ways,
among others:

a. by eliminating actual, direct, and substantial competition
between GE and Agfa in the U.S. market for the research,
development, manufacture, and sale of portable flaw
detectors, thereby:  (i) increasing the likelihood that GE
would unilaterally exercise market power in this market;
(ii) reducing GE’s incentive to pursue further innovation in
this market; and (iii) increasing the likelihood that portable
flaw detector customers would be forced to pay higher
prices; 

b. by eliminating actual, direct, and substantial competition
between GE and Agfa in the U.S. market for the research,
development, manufacture, and sale of corrosion thickness
gages, thereby:  (i) increasing the likelihood that GE would
unilaterally exercise market power in this market; (ii)
reducing GE’s incentive to pursue further innovation in this
market; and (iii) increasing the likelihood that corrosion
thickness gage customers would be forced to pay higher
prices; and

c. by eliminating actual, direct, and substantial competition
between GE and Agfa in the U.S. market for the research,
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development, manufacture, and sale of precision thickness
gages, thereby:  (i) increasing the likelihood that GE would
unilaterally exercise market power in this market; (ii)
reducing GE’s incentive to pursue further innovation in this
market; and (iii) increasing the likelihood that precision
thickness gage customers would be forced to pay higher
prices.

VIII. VIOLATIONS CHARGED

18. The Purchase Agreement described in Paragraph 7
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

19. The Acquisition described in Paragraph 7, if consummated,
would constitute a violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this eighteenth day of December,
2003, issues its Complaint against said Respondent.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of the proposed Acquisition by Respondent General
Electric Company (“GE”), hereinafter referred to as
“Respondent,” of certain assets of Agfa-Gevaert N.V. (“Agfa”),
and Respondent having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets (attached to this Order
as Appendix I), and having accepted the executed Consent
Agreement and placed such Consent Agreement on the public
record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):
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1. Respondent GE is a corporation organized, existing and
doing business under and by virtue of the laws of the State of New
York, with its office and principal place of business located at
3135 Easton Turnpike, Fairfield, Connecticut 06431.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “GE” or “Respondent” means General Electric Company,
its directors, officers, employees, agents, attorneys,
representatives, predecessors, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups and affiliates
controlled by General Electric Company (including, but
not limited to, the GE Power Systems business of General
Electric Company, General Electric Inspection Services,
Inc., and Panametrics, Inc.), and the respective directors,
officers, employees, agents, attorneys, representatives,
predecessors, successors, and assigns of each. 

B. “Agfa” means Agfa-Gevaert N.V., a corporation organized,
existing, and doing business under and by virtue of the laws
of Belgium, with its offices and principal place of business
located at Septestraat 27, B-2640 Morstel, Belgium; and
joint ventures, subsidiaries, divisions, groups, and affiliates
controlled by Agfa.

C. “R/D Tech” means R/D Tech, Inc., a corporation organized
and existing under the laws of the Province of Quebec, with 

its offices and principal place of business located at 505,
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boul. du Pare-technologique, Quebec, Quebec, Canada G1P
4S9.

D. “Commission” means the Federal Trade Commission.

E. “Acquisition” means the proposed Acquisition by
Respondent of certain assets of Agfa by means of a Stock
and Asset Purchase Agreement dated as of January 17,
2003, and the amendment to the Stock and Asset Purchase
Agreement dated September 19, 2003, by and between Agfa
and Respondent.

F. “R/D Tech Asset Purchase Agreement” means the Asset
Purchase Agreement by and between Panametrics as Seller,
GE as the parent of Seller, and R/D Tech as Purchaser,
dated as of October 27, 2003, and all amendments, exhibits,
attachments, agreements, and schedules thereto, related to
the Panametrics Ultrasonic NDT Assets to be divested to
accomplish the requirements of this Order.  The R/D Tech
Asset Purchase Agreement is attached to this Order as non-
public Appendix II.

G. “Agency(ies)” means any governmental regulatory
authority or authorities in the world responsible for
granting approval(s), clearance(s), qualification(s),
license(s) or permit(s) for any aspect of the research,
development, manufacture, marketing, distribution or sale
of Ultrasonic NDT equipment.

H. “Closing Date” means the date on which Respondent (or a
Divestiture Trustee) divests to the Commission-approved
Acquirer the Panametrics Ultrasonic NDT Assets
completely and as required by Paragraph II of this Order.

I. “Commission-approved Acquirer” means either R/D Tech
or any other entity that receives the prior approval of the 

Commission to acquire the Panametrics Ultrasonic NDT
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Assets, pursuant to Paragraph II of this Order.

J. “Confidential Business Information” means all information
owned by, or in the possession or control of, Respondent
that is not in the public domain related to the research,
development, engineering, manufacture, use, distribution,
cost, pricing, supply, marketing, sale, or after-sale servicing
of Ultrasonic NDT.

K. “Costs” means all direct and indirect costs, including, but
not limited to, labor, materials, and appropriately allocated
overhead expenses and depreciation of capital equipment,
but “Costs” does not include general administrative
expenses.

L. “Divestiture Agreement” means either the R/D Tech Asset
Purchase Agreement or any other agreement that receives
the prior approval of the Commission between Respondent
and a Commission-approved Acquirer (or between a trustee
appointed pursuant to Paragraph IV of this Order and a
Commission-approved Acquirer) related to the Panametrics
Ultrasonic NDT Assets required to be divested pursuant to
Paragraph II of this Order.

M. “Divestiture Trustee” means the trustee appointed by the
Commission pursuant to Paragraph IV of this Order.

N. “Effective Date” means the date the Acquisition is
consummated.

O. “Employee Notification” means the “Notice of Divestiture
and Requirement for Confidentiality” attached to this
Order as Appendix III and to the Order to Maintain Assets
as Appendix B.
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P. “Flaw Detector” means an Ultrasonic NDT Product used to
detect and characterize internal defects and anomalies in
materials.

Q. “Governmental Entity” means any Federal, state, local or
non-U.S. government or any court, legislature,
governmental Agency or governmental commission or any
judicial or regulatory authority of any government.

R. “Indirect Sales Representatives and Distributors” means the
individuals directly or indirectly employed by or under
contract with Respondent who sell or distribute Panametrics
Ultrasonic NDT Products (irrespective of the portion of
working time involved) listed in this Order at Schedule 3.12
(a) of non-public Appendix II.

S. “Interim Monitor” means any monitor appointed pursuant to
Paragraph III of this Order or Paragraph III of the Order to
Maintain Assets.

T. “NDT” or “NDT Product” means any nondestructive testing
equipment or system, excluding GE medical and process
control products, used for the examination of materials and
components without damaging or destroying them.

U. “Non-NDT Product” means any product, other than NDT
Products, including, but not limited to, GE medical and
process control products, researched, developed,
manufactured, used or sold by Respondent, before the
Effective Date.

V. “Non-Ultrasonic NDT Product” means any NDT Product,
other than Ultrasonic NDT Products, researched,
developed, manufactured, used or sold by Respondent,
before the Effective Date.

W. “Panametrics” means Panametrics, Inc., an affiliate of the
GE Power Systems business of General Electric Company,
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and its subsidiaries Panametrics Japan Co. Ltd.,
Panametrics Pty., Ltd., IGE Energy Services (UK) Ltd.,
Panametrics BV, Panametrics GmbH, Panametrics Srl,
Panametrics AB, and Panametrics Instrumentacion SL.

X. “Panametrics Shared Intellectual Property” means all of
the intellectual property that Respondent can demonstrate
to the Commission has been routinely used, prior to the
Effective Date, in the research, development, manufacture,
distribution, marketing, servicing, or sale of Ultrasonic
NDT Products and in the manufacture, distribution,
marketing, servicing, or sale of Non-NDT Products.

Y. “Panametrics Ultrasonic NDT Assets” means all of
Respondent’s rights, title and interest held before the
Effective Date, in and to all assets related to the
Panametrics Ultrasonic NDT Business, to the extent
legally transferable, including the research, development,
manufacture, use, distribution, marketing, servicing or sale
of Ultrasonic NDT including, without limitation, the
following:

1. all the product lines and related brands identified in
Appendix IV;

2. all Ultrasonic NDT Intellectual Property;

3. an exclusive, perpetual, royalty-free worldwide license to
make, use, sell, practice any process or method, import,
export, or otherwise dispose of the Ultrasonic NDT
Licensed Intellectual Property; provided, however, that, if
R/D Tech is the Commission-approved Acquirer, then
the required term of the license shall be that provided for
in the R/D Tech Asset Purchase Agreement;

4. all Ultrasonic NDT Manufacturing Equipment;

5. all Ultrasonic NDT Software;
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6. the identity of all customers of Ultrasonic NDT during
the period from January 1, 1998, to the Effective Date
and detailed information as to the pricing, product
mix, and other terms (including, but not limited to,
supply or rebate agreements) of Ultrasonic NDT for
such customers;

7. at the Commission-approved Acquirer’s option, each of 
the Ultrasonic NDT Assumed Contracts;

8. all unfilled customer orders for Ultrasonic NDT
existing before the Effective Date (Respondent shall
provide a list of such orders to the Commission-
approved Acquirer within two (2) days after the
Closing Date);

9. at the Commission-approved Acquirer’s option, all
inventories of Ultrasonic NDT in existence before the
Effective Date, including, but not limited to, raw
materials, work in process, and finished goods; and

10. all documents (including, but not limited to, computer
files, electronic mail, and written, recorded, and
graphic materials) related to the Panametrics
Ultrasonic NDT Assets, including, but not limited to,
the following specified documents: reports relating to
the research and development of Ultrasonic NDT or of
any materials used in the research, development,
manufacture, marketing or sale of Ultrasonic NDT; all
market research data and market intelligence reports;
customer information; all records relating to
employees that accept employment with the
Commission-approved Acquirer (excluding any
personnel records the transfer of which is prohibited
by applicable law); all records, including customer
lists, sales force call activity reports, vendor lists,
sales data, reimbursement data, manufacturing
records, manufacturing processes, and supplier lists;
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all data contained in laboratory notebooks relating to
Ultrasonic NDT; all diagrams and schematics relating
to Ultrasonic NDT; all analytical and quality control
data; and all correspondence with Agencies relating to
Ultrasonic NDT, but excluding (i) all tax returns,
financial statements, and working papers of
Panametrics relating to Non-NDT Products and Non-
Ultrasonic NDT Products; and (ii) documents and
other information subject to attorney-client privilege
relating to Non-NDT Products and Non-Ultrasonic
NDT Products;

Provided, however, that, if a document required to be
produced pursuant to Paragraph I.Y.10 of this Order also
contains information that is not related to the Panametrics
Ultrasonic NDT Assets, Respondent need not produce that
information to the extent it is contained within a discrete
segment of the document that otherwise must be produced.

Provided further, that the Commission-approved Acquirer
shall be allowed access to redacted copies of such documents
otherwise excluded by Paragraph I.Y.10(i and ii) of this Order
to the extent they relate to Ultrasonic NDT.

Z. “Panametrics Ultrasonic NDT Business” means
Panametrics’ entire business relating to Ultrasonic NDT.

AA. “Panametrics Ultrasonic NDT Employees” means: 

1. if R/D Tech is the Commission-approved Acquirer of the
Panametrics Ultrasonic NDT Assets, all of those
individuals listed in this Order at Schedule 3.12 (a) of
non-public Appendix II; or 

2. if R/D Tech is not the Commission-approved Acquirer of
the Panametrics Ultrasonic NDT Assets, all of those
individuals employed by Respondent (irrespective of the
portion of working time involved) with any responsibility
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for the research, design, development, engineering,
manufacturing, distributing, marketing, sales, or after-
sales service and support of Panametrics Ultrasonic NDT
Products worldwide within the eighteen (18) month
period immediately prior to the Closing Date. 

BB. “Patents” means all Patents, patent applications and
statutory invention registrations, in each case possessed
or owned by Panametrics prior to the Effective Date,
including all reissues, divisions, continuations,
continuations-in-part, supplementary protection
certificates, extensions and reexaminations thereof, all
inventions disclosed therein, all rights therein provided
by international treaties and conventions, and all rights to
obtain and file for Patents and registrations thereto in the
world, related to the manufacture, use, sale, service
research or development of Ultrasonic NDT.

CC. “Phased Array NDT” means Ultrasonic NDT technology
that uses an array of transducers combined on a single
probe to emit sound waves at different angles and
intervals capable of creating a three-dimensional image
of scanned material to inspect the structure and tolerance
of materials without damaging or deforming them.

DD. “Stationary Scanning System” means an Ultrasonic NDT
Product that is a large mechanical device for the
inspection of industrial parts and is capable of automated
or manual use as a Thickness Gage and/or a Flaw
Detector. 

EE. “Thickness Gage” means an Ultrasonic NDT Product used
to measure the thickness of a material or structure.

FF. “Transducer” means an Ultrasonic NDT Product that
imparts sound energy to the test material and receives
sound energy reflected from the test material.
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GG. “Ultrasonic NDT” or “Ultrasonic NDT Product” means
NDT that uses ultrasound as the inspection modality,
including, but not limited to, Flaw Detectors, Thickness
Gages, Transducers, Phased Array NDT and Stationary
Scanning Systems.

HH. “Ultrasonic NDT Assumed Contracts” means all
contracts or agreements to which Respondent is a party
to the extent related to Ultrasonic NDT and that existed
before the Effective Date, as follows: 

1. if R/D Tech is the Commission-approved Acquirer,
Ultrasonic NDT Assumed Contracts include, but are not
limited to, contracts listed in this Order at Schedule
3.11(b) of non-public Appendix II;

2. if R/D Tech is not the Commission-approved Acquirer,
Ultrasonic NDT Assumed Contracts include, but are not
limited to:

a. third party purchase contracts or agreements for the
purchase of Ultrasonic NDT from Panametrics;

b. contracts or agreements for Panametrics’ purchases of
any materials from any third party for use related to
the manufacture, use, sale, service, research or
development of Ultrasonic NDT;

c. contracts or agreements related to the manufacture of
Panametrics Ultrasonic NDT;

d. confidentiality agreements related to Ultrasonic NDT;
and

e. royalty, licensing or similar arrangements related to
Ultrasonic NDT.
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II. “Ultrasonic NDT Intellectual Property” means all of the
following possessed or owned by Respondent before the
Effective Date and related to Ultrasonic NDT:

1. Patents;

2. Ultrasonic NDT Manufacturing Technology;

3. Ultrasonic NDT Scientific and Regulatory Material;

4. Ultrasonic NDT Research, Design and Development; and

5. rights to sue and recover damages or obtain injunctive
relief for infringement, dilution, misappropriation,
violation or breach of any of the foregoing.

Provided, however, that “Ultrasonic NDT Intellectual
Property” does not include the Ultrasonic NDT Licensed
Intellectual Property.

JJ. “Ultrasonic NDT Licensed Intellectual Property” means
rights within the field of use of Ultrasonic NDT to: 

1. the fourteen (14) patents or patent applications used by
Respondents for Non-NDT Products or Non-Ultrasonic
NDT Products that are identified in Appendix V of this
Order;

2. Ultrasonic NDT Trademarks, including the goodwill of
the business symbolized thereby and associated therewith
that are identified in Appendix VI of this Order;

3. Ultrasonic NDT Trade Dress; and

4. the know-how related to Ultrasonic NDT Manufacturing
Technology and Ultrasonic NDT Research, Design, and
Development that is Panametrics Shared Intellectual
Property.
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Provided, however, that “Ultrasonic NDT Licensed Intellectual
Property” does not include the “General Electric” or “GE” names
or logos in any form.

KK. “Ultrasonic NDT Manufacturing Equipment” means all
of Panametrics’ rights and ownership in equipment,
machines, and computers, and all parts, information,
files, diagrams, schematics, instructions, software, and
hardware related thereto, used in the manufacture, quality
assurance and quality control, and packaging of
Ultrasonic NDT.

LL. “Ultrasonic NDT Manufacturing Technology” means all
technology, trade secrets, know-how, diagrams,
schematics, software, calibrations, inventions, practices,
proprietary algorithms, testing techniques, methods and
other confidential or proprietary information related to the
manufacture, quality assurance and quality control, and
packaging of Ultrasonic NDT owned or used by
Panametrics before the Effective Date, including, but not
limited to, manufacturing records, sampling records,
standard operating procedures and batch records related to
the manufacturing process, and supplier lists.

MM. “Ultrasonic NDT Research, Design and Development”
means intellectual property, materials and documents
related to the research, design and development of
Ultrasonic NDT, owned or used by Panametrics before
the Effective Date, including, but not limited to, research
materials, technical information, inventions, and other
confidential or proprietary information related to
research, design and development.

NN. “Ultrasonic NDT Scientific and Regulatory Material”
means all technological, scientific, chemical, and
electrical materials and information related to Ultrasonic
NDT owned or used by Panametrics before the Effective
Date, and all rights thereto, in any and all jurisdictions.
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OO. “Ultrasonic NDT Software” means computer programs,
including all software implementations of algorithms,
models, and methodologies whether in source code or
object code form, databases and compilations, including
any and all data and collections of data, all
documentation, including user manuals and training
materials, related to any Panametrics Ultrasonic NDT
Product; provided, however, that “Ultrasonic NDT
Software” does not include software that is readily
purchasable or licensable and which has not been
modified in a manner material to the use or function
thereof (other than through user preference settings).

PP. “Ultrasonic NDT Trade Dress” means all trade dress of
Ultrasonic NDT distributed, marketed, or sold by or on
behalf of Panametrics before the Effective Date, including,
but not limited to, product packaging associated with the
sale of such Ultrasonic NDT worldwide and the lettering
of such Ultrasonic NDT trade names or brand names;
provided, however, that Ultrasonic NDT Trade Dress does
not include the “General Electric” or “GE” name or logo
in any form.

QQ. “Ultrasonic NDT Trademarks” means all trademarks,
trade names and brand names including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common
law rights, and the goodwill symbolized thereby and
associated therewith, for Ultrasonic NDT researched,
developed, distributed, marketed, or sold by or on behalf
of Respondent before the Effective Date; provided,
however, that Ultrasonic NDT Trademarks do not
include the “General Electric” or “GE” name or logo in
any form.
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II.

IT IS FURTHER ORDERED that:

A. If R/D Tech is the Commission-approved Acquirer and if
the R/D Tech Asset Purchase Agreement is approved by
the Commission, then not later than twenty (20) days after
the Effective Date, Respondent shall divest the
Panametrics Ultrasonic NDT Assets as an ongoing
business to R/D Tech pursuant to and in accordance with
the R/D Tech Asset Purchase Agreement (which
agreement shall not vary or contradict, or be construed to
vary or contradict, the terms of this Order, it being
understood that nothing in this Order shall be construed to
reduce any rights or benefits of R/D Tech or to reduce any
obligations of Respondent under such agreement), and
such agreement is incorporated by reference into this
Order and made part hereof as non-public Appendix II. 

Provided, however, that:

1. to the extent Respondent is required by this Order to assign
Ultrasonic NDT Assumed Contracts to the Commission-
approved Acquirer, where any such Ultrasonic NDT
Assumed Contract also relates to Non-NDT Product(s) or
Non-Ultrasonic NDT Product(s), Respondent shall assign
the Commission-approved Acquirer all such rights under the
contract or agreement as are related to Ultrasonic NDT, but
concurrently may retain similar rights as are related to the
Non-NDT Product(s) and Non-Ultrasonic NDT Product(s); 

2. in cases in which documents or other materials included
in the Panametrics Ultrasonic NDT Assets contain
information that (i) relates both to Ultrasonic NDT and to
Non-NDT Products or Non-Ultrasonic NDT Product(s),
and (ii) cannot be segregated in a manner that preserves
the usefulness of the information as it relates to
Ultrasonic NDT, Respondent shall be required only to
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provide copies of the documents and materials containing
this information; provided, however, that Respondent
shall, (a) wherever possible, redact the information
contained in such documents or other materials retained
pursuant to Paragraph II.A.2 of this Order and relating to
Ultrasonic NDT Products; and (b) notify its employees
that may have copies of documents described in
Paragraph II.A.2 of this Order of the redactions
Respondent has made to such documents; provided
further, that Respondent may also redact information
contained in the copies of documents or other materials
relating to Non-NDT Products or Non-Ultrasonic NDT
Products that it is required to provide to the Commission-
approved Acquirer.  In instances where such copies are
provided to the Commission-approved Acquirer, and
within thirty (30) days of giving notice to Respondent,
the Commission-approved Acquirer shall have access to
original documents under circumstances where copies of
documents are insufficient, for example, for evidentiary
or regulatory purposes; and

3. if Respondent has divested the Panametrics Ultrasonic
NDT Assets to R/D Tech prior to the date this Order
becomes final, and if, at the time the Commission
determines to make this Order final, the Commission
notifies Respondent that R/D Tech is not an acceptable
acquirer of the Panametrics Ultrasonic NDT Assets or
that the manner in which the divestiture was
accomplished is not acceptable, then Respondent shall
immediately rescind the transaction with R/D Tech and
shall divest the Panametrics Ultrasonic NDT Assets,
absolutely and in good faith, within ninety (90) days of
rescission to a Commission-approved Acquirer in a
manner that satisfies the requirements of Paragraph II of
this Order.

B. Any failure to comply with the terms of the Divestiture
Agreement shall constitute a failure to comply with this
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Order.  Any Divestiture Agreement shall be deemed
incorporated by reference into this Order, and any failure by
Respondent to comply with the terms of such Divestiture
Agreement shall constitute a failure to comply with this
Order.

C. Respondent shall include in any Divestiture Agreement
related to the Panametrics Ultrasonic NDT Assets the
following provisions, and Respondent shall commit that,
within ten (10) days of receiving a request from the
Commission-approved Acquirer, the Respondent shall:  

1. provide assistance and advice to enable the Commission-
approved Acquirer to obtain all necessary permits and
approvals from any Agency or Governmental Entity to
manufacture and sell Ultrasonic NDT; 

2. provide such personnel, assistance, and training at a
facility chosen by the Commission-approved Acquirer to
manufacture Ultrasonic NDT, including, but not limited
to, technical assistance relating to process technology,
quality assurance, and quality control, and shall continue
providing such assistance and training until the
Commission-approved Acquirer is reasonably satisfied
that it can manufacture Ultrasonic NDT in substantially
the same manner and quality employed or achieved by or
on behalf of Respondent, but no longer than eighteen
(18) months following the Closing Date; and

3. divest any additional, incidental assets of Respondent
and make any further arrangements for transitional
services to the Commission-approved Acquirer within
the first eighteen (18) months after divestiture that may
be reasonably necessary to assure the viability and
competitiveness of the Panametrics Ultrasonic NDT
Assets.
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Provided, however, that for the services listed in Paragraph
II.C.1-3 of this Order, Respondent shall charge the
Commission-approved Acquirer a rate no greater than the
Costs incurred by Respondent in rendering such services. 
Moreover, to the extent Respondent outsources any of the
services listed in Paragraph II.C.1-3 of this Order to a third
party, Respondent shall charge the Commission-approved
Acquirer a rate no greater than the cost incurred by Respondent
for the outsourced services, but in no case shall such charge
exceed the Costs Respondent would have incurred had
Respondent provided such services directly.

Provided further, that Paragraph II.C.1-3 of this Order shall
not apply if R/D Tech is the Commission-approved Acquirer, if
R/D Tech acquires the Panametrics Ultrasonic NDT Assets
pursuant to the R/D Tech Asset Purchase Agreement, and if
Respondent does not retain any Panametrics Ultrasonic NDT
Employees qualified to provide such assistance and advice. 

D. Respondent shall:

1. for a period of six (6) months from the date Respondent
and the Commission-approved Acquirer execute the
Divestiture Agreement (“the access period”), provide the
Commission-approved Acquirer with the opportunity to
enter into employment contracts with the Panametrics
Ultrasonic NDT Employees, provided that such contracts
are contingent upon the Commission’s approval of the
Divestiture Agreement;

2. provide the Commission-approved Acquirer an
opportunity to inspect the personnel files and other
documentation related to the Panametrics Ultrasonic
NDT Employees to the extent permissible under
applicable laws and with the consent of the Panametrics
Ultrasonic NDT Employees, which consent Respondent
shall promptly and in good faith seek to obtain, upon the
Commission-approved Acquirer’s request, at any time
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after execution of the Divestiture Agreement until the
end of the access period;

3. not, during the access period, interfere with the hiring or
employing by the Commission-approved Acquirer of
Panametrics Ultrasonic NDT Employees, and shall
remove any impediments within the control of
Respondent that may deter these employees from
accepting employment with the Commission-approved
Acquirer, including, but not limited to, any non-compete
provisions of employment or other contracts with
Respondent that would affect the ability or incentive of
those individuals to be employed by the Commission-
approved Acquirer.  In addition, Respondent shall not
make any counteroffer to a Panametrics Ultrasonic NDT
Employee who receives a written offer of employment
from the Commission-approved Acquirer.

Provided, however, that Paragraph II.D.1-3 of the Order
does not prohibit Respondent from making offers of
employment to or employing any Panametrics Ultrasonic
NDT Employee during the Access Period where the
Commission-approved Acquirer has notified Respondent in
writing that the Commission-approved Acquirer does not
intend to make an offer of employment to that employee;

4. provide all Panametrics Ultrasonic NDT Employees with
reasonable financial incentives to continue in their
positions until the Closing Date.  Such incentives shall
include, but are not limited to, a continuation of all
employee benefits, including regularly scheduled raises
and bonuses and a vesting of all pension benefits (as
permitted by law), offered by Respondent until the
Closing Date. 

Provided further, that Paragraph II.D.1-4 of this Order
shall not apply after the date the Order becomes final if
the Commission-approved Acquirer enters into an
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employment contract with the Panametrics Ultrasonic
NDT Employees of its choice before the Commission
accepts the Consent Agreement, Respondent divests the
Panametrics Ultrasonic NDT Assets to the Commission-
approved Acquirer pursuant to Paragraph II, and
Respondent is not required to rescind the transaction with
the Commission-approved Acquirer pursuant to
Paragraph II.A; and

5. not, for a period of one (1) year following the Closing
Date, directly or indirectly, solicit or otherwise attempt to
induce any employees of the Commission-approved
Acquirer having any responsibility related to Ultrasonic
NDT to terminate their employment relationship with the
Commission-approved Acquirer; 

Provided, however, that Respondent may: 

a. advertise for employees in newspapers, trade
publications or other media not targeted specifically at
Panametrics Ultrasonic NDT Employees, or 

b. hire employees who apply for employment with
Respondent, as long as such employees were not
solicited by Respondent in violation of this Paragraph
II.D.

E. For a period of six (6) months from the Closing Date,
Respondent shall not manufacture, develop, distribute,
market, service or sell Agfa Ultrasonic NDT Products in the
United States using the services of any Panametrics
Ultrasonic NDT Employees.

F. Respondent shall transfer to the Commission-approved
Acquirer all marketing agreements and all distribution
agreements with all Indirect Sales Representatives and
Distributors.  If R/D Tech is the Commission-approved
Acquirer, the Indirect Sales Representatives and Distributors
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are listed in this Order at Schedule 3.12(a) of non-public
Appendix II.

G. Respondent shall secure, prior to the Closing Date, all
consents and waivers from all private entities that are
necessary for the divestiture of the Panametrics Ultrasonic
NDT Assets to the Commission-approved Acquirer, or for
the continued research, development, manufacture, sale,
service, marketing or distribution of Ultrasonic NDT by
the Commission-approved Acquirer.

H. Respondent shall not use, directly or indirectly, any
Confidential Business Information (other than as necessary
to comply with requirements of this Order) related to the
research, development, engineering, manufacture, use,
distribution, cost, pricing, supply marketing, sale or after-
sale servicing of Ultrasonic NDT, and shall not disclose or
convey such Confidential Business Information, directly or
indirectly, to any person except the Commission-approved
Acquirer; provided, however, this provision shall not apply
to any Confidential Business Information related to
Ultrasonic NDT that Respondent can demonstrate to the
Commission that Agfa obtained without the assistance of
GE prior to the Effective Date, or to Panametrics Shared
Intellectual Property, which Respondent shall be permitted
to use after the Effective Date only in connection with
Non-NDT Products.

I. Respondent shall to the extent permissible under applicable
laws require, as a condition of continued employment post-
divestiture, that each employee with access to any
Confidential Business Information related to the
Panametrics Ultrasonic NDT Assets, including the
Panametrics Shared Intellectual Property, sign a
confidentiality agreement pursuant to which such employee
shall be required to maintain all such Confidential Business
Information strictly confidential, including the
nondisclosure of such information to all other employees,
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executives or other personnel of Respondent (other than as
necessary to comply with the requirements of this Order).

Provided, however, that: 

i. Respondent may use such information only to the extent
necessary to defend or prosecute claims relating to assets
or liabilities that are retained by Respondent after the
Effective Date.

ii. Paragraph II.I of this Order shall not apply to any
Confidential Business Information related to Ultrasonic
NDT that Respondent can demonstrate to the
Commission that Agfa obtained without the assistance of
GE prior to the Effective Date, or to Panametrics Shared
Intellectual Property, which Respondent shall be
permitted to use after the Effective Date only in
connection with Non-NDT Products.

J. Respondent shall provide written notification of the
restrictions on the use of the Confidential Business
Information related to the Panametrics Ultrasonic NDT
Assets, including Panametrics Shared Intellectual Property,
by Respondent’s personnel to all of Respondent’s
employees who (i) were involved in the research,
development, manufacturing, sale, service, marketing or
distribution of Ultrasonic NDT Products, and/or (ii) may
have Confidential Business Information related to the
Panametrics Ultrasonic NDT Assets, including Panametrics
Shared Intellectual Property.  Such notification shall be in
substantially the form set forth in the Employee
Notification.  Respondent shall give such notification by e-
mail with return receipt requested or similar transmission,
and keep a file of such receipts for one (1) year after the
Closing Date.  Respondent shall provide a copy of such
notification to the Commission-approved Acquirer. 
Respondent shall maintain complete records of all such
agreements at Respondent’s corporate headquarters and
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shall provide an officer’s certification to the Commission,
stating that such acknowledgment program has been
implemented and is being complied with.  Respondent shall
provide the Commission-approved Acquirer with copies of
all certifications, notifications and reminders sent to
Respondent’s personnel.

K. Pending divestiture of the Panametrics Ultrasonic NDT
Assets, Respondent shall take such actions as are
necessary to maintain the viability and marketability of the
Panametrics Ultrasonic NDT Assets and to prevent the
destruction, removal, wasting, deterioration, or impairment
of any of the Panametrics Ultrasonic NDT Assets except
for ordinary wear and tear.

L. Counsel for Respondent (including in-house counsel under
appropriate confidentiality arrangements) may retain
unredacted copies of all documents or other materials
provided to the Commission-approved Acquirer and may
have access to original documents (under circumstances
where copies of documents are insufficient or otherwise
unavailable) provided to the Commission-approved
Acquirer only in order to:

1. comply with any Divestiture Agreement, this Order, any
law (including, without limitation, any requirement to
obtain regulatory licenses or approvals), any data
retention requirement of any applicable Governmental
Entity, or any taxation requirements; or 

2. defend against, respond to, or otherwise participate in
any pending litigation, investigation, audit, process,
subpoena or other proceeding relating to the divestiture
or licensing of any other aspect of the Panametrics
Ultrasonic NDT Assets or Panametrics Ultrasonic NDT
Business; 
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Provided, however, that Respondent may disclose such
information only as necessary for the purposes set forth in
Paragraph II of this Order pursuant to an appropriate
confidentiality order, agreement or arrangement.
 

Provided further that:

a. Respondent shall require those who view such unredacted
documents or other materials to enter into confidentiality
agreements with the Commission-approved Acquirer;
provided, however, that Respondent shall not be deemed to
have violated Paragraph II.H of this Order if the
Commission-approved Acquirer withholds such agreement
unreasonably; and

b. Respondent shall use its best efforts to obtain a protective
order to protect the confidentiality of such information
during any adjudication.

M. The purpose of the divestiture of the Panametrics
Ultrasonic NDT Assets is to ensure the continued use of
the Panametrics Ultrasonic NDT Assets in the same
business in which the Panametrics Ultrasonic NDT Assets
were engaged from the date the Consent Agreement is
signed until the date Respondent divests the Panametrics
Ultrasonic NDT Assets to a Commission-approved
Acquirer, and to remedy the lessening of competition
resulting from the Acquisition as alleged in the
Commission’s Complaint.

III.

IT IS FURTHER ORDERED that:

A. At any time after Respondent signs the Consent
Agreement in this matter, the Commission may appoint
one or more Interim Monitors to assure that Respondent
expeditiously complies with all of its obligations and
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perform all of its responsibilities as required by this Order
and the Order to Maintain Assets (“Orders”) and the
Divestiture Agreement.

B. The Commission shall select the Interim Monitor, subject to
the consent of Respondent, which consent shall not be
unreasonably withheld.  If Respondent has not opposed, in
writing, including the reasons for opposing, the selection of
a proposed Interim Monitor within ten (10) days after notice
by the staff of the Commission to Respondent of the identity
of any proposed Interim Monitor, Respondent shall be
deemed to have consented to the selection of the proposed
Interim Monitor.

C. Not later than ten (10) days after the appointment of the
Interim Monitor, Respondent shall execute an agreement
that, subject to the prior approval of the Commission,
confers on the Interim Monitor all the rights and powers
necessary to permit the Interim Monitor to monitor
Respondent’s compliance with the relevant requirements of
the Orders in a manner consistent with the purposes of the
Orders. 

D. If one or more Interim Monitors are appointed pursuant to
this Paragraph III or pursuant to the relevant provisions of
the Order to Maintain Assets in this matter, Respondent
shall consent to the following terms and conditions
regarding the powers, duties, authorities, and
responsibilities of each Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondent’s compliance with
the divestiture and asset maintenance obligations and
related requirements of the Orders, and shall exercise
such power and authority and carry out the duties and
responsibilities of the Interim Monitor in a manner
consistent with the purposes of the Orders and in
consultation with the Commission.
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2. The Interim Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent of the divestiture of all
relevant assets required to be divested pursuant to this
Order in a manner that fully satisfies the requirements
of the Orders and notification by the Commission-
approved Acquirer to the Interim Monitor that it is
fully capable of producing the Ultrasonic NDT
Product(s) acquired pursuant to a Divestiture
Agreement independently of Respondent; or

b. the completion by Respondent of the last obligation
under the Orders pertaining to the Interim Monitor’s
service; provided, however, that the Commission may
extend or modify this period as may be necessary or
appropriate to accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,
the Interim Monitor shall have full and complete access
to Respondent’s personnel, books, documents, records
kept in the normal course of business, facilities and
technical information, and such other relevant
information as the Interim Monitor may reasonably
request, related to Respondent’s compliance with its
obligations under the Orders, including, but not limited
to, its obligations related to the divestiture of the
Panametrics Ultrasonic NDT Assets.  Respondent shall
cooperate with any reasonable request of the Interim
Monitor and shall take no action to interfere with or
impede the Interim Monitor's ability to monitor
Respondent’s compliance with the Orders.

5. The Interim Monitor shall serve, without bond or
other security, at the expense of Respondent on such
reasonable and customary terms and conditions as the
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Commission may set.  The Interim Monitor shall have
authority to employ, at the expense of the Respondent,
such consultants, accountants, attorneys and other
representatives and assistants as are reasonably
necessary to carry out the Interim Monitor’s duties
and responsibilities.

6. Respondent shall indemnify the Interim Monitor and
hold the Interim Monitor harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Interim
Monitor’s duties, including all reasonable fees of counsel
and other reasonable expenses incurred in connection
with the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to the
extent that such losses, claims, damages, liabilities, or
expenses result from misfeasance, gross negligence,
willful or wanton acts, or bad faith by the Interim
Monitor.

7. Respondent shall report to the Interim Monitor in
accordance with the requirements of this Order and as
otherwise provided in any agreement approved by the
Commission.  The Interim Monitor shall evaluate the
reports submitted to the Interim Monitor by Respondent,
and any reports submitted by the Commission-approved
Acquirer with respect to the performance of
Respondent’s obligations under the Orders or the
Divestiture Agreement.  Within one (1) month from the
date the Interim Monitor receives these reports, the
Interim Monitor shall report in writing to the
Commission concerning performance by Respondent of
its obligations under the Orders. 

8. Respondent may require the Interim Monitor and each of
the Interim Monitor’s consultants, accountants, attorneys
and other representatives and assistants to sign a
customary confidentiality agreement; provided, however,
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that such agreement shall not restrict the Interim Monitor
from providing any information to the Commission.

E. The Commission may, among other things, require each
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other representatives
and assistants to sign an appropriate confidentiality
agreement related to Commission materials and information
received in connection with the performance of the Interim
Monitor’s duties.

F. If the Commission determines that an Interim Monitor has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Interim Monitor in the same manner as
provided in Paragraph III of this Order or the relevant
provisions of the Order to Maintain Assets in this matter.

G. The Commission may on its own initiative, or at the
request of an Interim Monitor, issue such additional orders
or directions as may be necessary or appropriate to assure
compliance with the requirements of the Orders.

H. An Interim Monitor appointed pursuant to Paragraph III of
this Order or the relevant provisions of the Order to
Maintain Assets in this matter may be the same person
appointed as a Divestiture Trustee pursuant to the relevant
provisions of this Order.

IV.

IT IS FURTHER ORDERED that:

A. If Respondent has not fully complied with the obligations
to divest the Panametrics Ultrasonic NDT Assets as
required by Paragraph II of this Order, the Commission
may appoint a Divestiture Trustee(s) to divest the
Panametrics Ultrasonic NDT Assets in a manner that
satisfies the requirements of Paragraph II.  In the event that
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the Commission or the Attorney General brings an action
pursuant to § 5(l) of the Federal Trade Commission Act,
15 U.S.C. § 45(l), or any other statute enforced by the
Commission, Respondent shall consent to the appointment
of a Divestiture Trustee in such action to divest the
Panametrics Ultrasonic NDT Assets.  Neither the
appointment of a Divestiture Trustee nor a decision not to
appoint a Divestiture Trustee under this Paragraph IV shall
preclude the Commission or the Attorney General from
seeking civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee, pursuant
to § 5(l) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure
by Respondent to comply with this Order.

B. The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent shall
not be unreasonably withheld.  The Divestiture Trustee shall
be a person with experience and expertise in acquisitions
and divestitures.  If Respondent has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after
notice by the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee, Respondent
shall be deemed to have consented to the selection of the
proposed Divestiture Trustee.

C. Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission and, in the case of a court-appointed
Divestiture Trustee, of the court, transfers to the Divestiture
Trustee all rights and powers necessary to permit the
Divestiture Trustee to effect the divestiture required by the
Order.

D. If a Divestiture Trustee is appointed by the Commission or
a court pursuant to this Paragraph IV, Respondent shall
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consent to the following terms and conditions regarding
the Divestiture Trustee’s powers, duties, authority, and
responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to divest the Panametrics Ultrasonic NDT
Assets.

2. The Divestiture Trustee shall have one (1) year after the
date the Commission, or a court,  approves the trust
agreement described herein to accomplish the divestiture,
which shall be subject to the prior approval of the
Commission.  If, however, at the end of the one (1) year
period, the Divestiture Trustee has submitted a plan of
divestiture or believes that the divestiture can be
achieved within a reasonable time, the divestiture period
may be extended by the Commission, or, in the case of a
court-appointed Divestiture Trustee, by the court;
provided, however, the Commission may extend the
divestiture period only two (2) times. 

3. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full and
complete access to the personnel, books, records and
facilities related to the relevant assets that are required
to be divested by this Order and to any other relevant
information, as the Divestiture Trustee may request. 
Respondent shall develop such financial or other
information as the Divestiture Trustee may request
and shall cooperate with the Divestiture Trustee. 
Respondent shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment of
the divestiture.  Any delays in divestiture caused by
Respondent shall extend the time for divestiture under
this Paragraph IV in an amount equal to the delay, as
determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.
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4. The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to Respondent’s
absolute and unconditional obligation to divest
expeditiously and at no minimum price.  The divestiture
shall be made in the manner and to an acquirer as
required by this Order;

Provided, however, if the Divestiture Trustee receives
bona fide offers from more than one acquiring entity, and if
the Commission determines to approve more than one such
acquiring entity, the Divestiture Trustee shall divest to the
acquiring entity selected by Respondent from among those
approved by the Commission; 

Provided further, that Respondent shall select such entity
within five (5) days after receiving notification of the
Commission’s approval.

5. The Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of Respondent, on
such reasonable and customary terms and conditions as
the Commission or a court may set.  The Divestiture
Trustee shall have the authority to employ, at the cost
and expense of Respondent, such consultants,
accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities.  The Divestiture
Trustee shall account for all monies derived from the
divestiture and all expenses incurred.  After approval by
the Commission and, in the case of a court-appointed
Divestiture Trustee, by the court, of the account of the
Divestiture Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be paid at
the direction of the Respondent, and the Divestiture
Trustee’s power shall be terminated.  The compensation
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of the Divestiture Trustee shall be based at least in
significant part on a commission arrangement contingent
on the divestiture of all of the relevant assets that are
required to be divested by this Order.

6. Respondent shall indemnify the Divestiture Trustee and
hold the Divestiture Trustee harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Divestiture
Trustee’s duties, including all reasonable fees of counsel
and other expenses incurred in connection with the
preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee.

7. In the event that the Divestiture Trustee determines that
he or she is unable to divest the Panametrics Ultrasonic
NDT Assets in a manner that preserves their
marketability, viability and competitiveness and ensures
their continued use in the research, development,
manufacture, distribution, marketing, promotion, sale, or
after-sales support of the Ultrasonic NDT Product(s), the
Divestiture Trustee may divest such additional assets of
Respondent and effect such arrangements as are
necessary to satisfy the requirements of this Order.

8. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

9. The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty (60) days
concerning the Divestiture Trustee’s efforts to
accomplish the divestiture.
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10. Respondent may require the Divestiture Trustee and
each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives and
assistants to sign a customary confidentiality
agreement; provided, however, such agreement shall
not restrict the Divestiture Trustee from providing any
information to the Commission.

E. If the Commission determines that a Divestiture Trustee has
ceased to act or failed to act diligently, the Commission may
a appoint a substitute Divestiture Trustee in the same
manner as provided in this Paragraph IV.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or at
the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

G. The Divestiture Trustee appointed pursuant to Paragraph
IV of this Order may be the same Person appointed as
Interim Monitor pursuant to the relevant provisions of this
Order or the relevant provisions of the Order to Maintain
Assets in this matter.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order becomes final, and every sixty (60) days
thereafter until Respondent has fully complied with Paragraphs
II.A through II.J, III, and IV of this Order, Respondent shall
submit to the Commission a verified written report setting forth in
detail the manner and form in which it intends to comply, is
complying, and has complied with this Order.  Respondent shall
submit at the same time a copy of its report concerning
compliance with this Order to the Interim Monitor, if any Interim
Monitor has been appointed.  Respondent shall include in its
reports, among other things that are required from time to time, a
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full description of the efforts being made to comply with the
relevant Paragraphs of the Order, including a description of all
substantive contacts or negotiations related to the divestiture of
the relevant assets and the identity of all parties contacted. 
Respondent shall include in its reports copies of all written
communications to and from such parties, all internal memoranda,
and all reports and recommendations concerning completing the
obligations. 

VI.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondent such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of the Order.

VII.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice, Respondent shall permit any duly authorized
representative of the Commission:

A. access, during office hours of Respondent and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondent related to
compliance with this Order; and 

B. upon five (5) days’ notice to Respondent and without
restraint or interference from Respondent, to interview
officers, directors, or employees of Respondent, who may
have counsel present, regarding such matters.
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Appendix I
TO THE DECISION AND ORDER

[Order to Maintain Assets]

APPENDIX II
TO THE DECISION AND ORDER

[Redacted From Public Record Version]
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APPENDIX III
TO THE DECISION AND ORDER

NOTICE OF DIVESTITURE AND REQUIREMENT FOR
CONFIDENTIALITY

On December   , 2003, General Electric Company (“GE”),
hereinafter referred to as “Respondent,” entered into an
Agreement Containing Consent Orders (“Consent Agreement”)
with the Federal Trade Commission (“FTC”) relating to the
divestiture of certain assets.  That Consent Agreement includes
two orders:  The Decision and Order and the Order to Maintain
Assets.  

The Decision and Order requires the divestiture of assets
relating to the Panametrics Ultrasonic NDT Business.  These
assets are hereinafter referred to as the “Panametrics Divested
Assets.”  Both the Decision and Order and the Order to Maintain
Assets require Respondent to commit that no Confidential
Business Information relating to the Panametrics Divested Assets
will be disclosed to or used by any employee of the entity formed
by the merger of GE and of certain assets of Agfa-Gevaert N.V.
(“Agfa”) (“Combined Entity”).  In particular, this is to protect
such information from being used in any way by the Combined
Entity for the research, development, sale or manufacture of any
product that competes, or may compete, with any product that is
marketed by the acquirer of the Panametrics Divested Assets after
the proposed acquisition.  The Decision and Order also requires
the complete divestiture of ALL documents (including
electronically stored material) that contain Confidential Business
Information related to the Panametrics Divested Assets. 
Accordingly, no employee of the Combined Entity may maintain
copies of documents containing such information.

Under the Decision and Order, the Respondent is required to
divest the Panametrics Divested Assets to an acquirer that must be
approved by the FTC.  R/D Tech, Inc. has been proposed to the
FTC as the acquirer for these assets.  Until a complete divestiture
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of all of the Panametrics Divested Assets occurs, the requirements
of the second order –  the Order to Maintain Assets – are in place
to insure the continued marketability, viability and competitive
vigor of the Panametrics Divested Assets.  This includes
preserving the work force that performs functions related to the
Panametrics Divested Assets.  You are receiving this notice
because you are either (i) an employee with work responsibilities
related to the Panametrics Divested Assets, (ii) an employee for
GE or the Combined Entity who has work responsibilities in some
way related to products that compete or may compete with the
Panametrics Divested Assets, or (iii) an employee or former
employee of GE or Agfa who might have Confidential Business
Information in your possession related to the Panametrics
Divested Assets.

All Confidential Business Information related to the
Panametrics Divested Assets must be retained and maintained by
the persons involved in the operation of that business on a
confidential basis, and such persons must not provide, discuss,
exchange, circulate, or otherwise disclose any such information to
or with any other person whose employment involves
responsibilities unrelated to the Panametrics Divested Assets
(such as persons with job responsibilities related to products that
compete or may compete with the Panametrics Divested Assets). 
In addition, any person who possesses such Confidential Business
Information related to the Panametrics Divested Assets and who
becomes involved in the Combined Entity’s business related to
any product that competes or may compete with the Panametrics
Divested Assets must not provide, discuss, exchange, circulate, or
otherwise disclose any such information to or with any other
person whose employment relates to such businesses.  Finally, any
GE or former GE or Agfa employee with documents that contain
information that he or she believes might be considered
Confidential Business Information related to the Panametrics
Divested Assets and who has not received specific instructions as
to how the documents in his or her possession should be disposed
of should contact the contact person identified at the end of this
notice.
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No employee for GE or the Combined Entity who has work
responsibilities in any way related to products that compete or
may compete with the Panametrics Divested Assets shall have
access to any facility containing Panametrics Divested Assets;
provided, however, that such employees may have access with the
consent of the owner of the Panametrics Divested Assets.  

Furthermore, the Decision and Order restricts any employees of
Panametrics who were involved in the marketing or
manufacturing of the Panametrics Divested Assets from
performing a similar function for the Combined Entity relating to
ultrasonic nondestructive testing for six (6) months from the
closing of the GE/Agfa transaction.

Any violation of the Decision and Order or the Order to
Maintain Assets may subject GE or the Combined Entity to civil
penalties and other relief as provided by law.

CONTACT PERSON

If you have questions regarding the contents of this notice, the
confidentiality of information, the Decision and Order or the
Order to Maintain Assets, you should contact
                                                                                                         .

ACKNOWLEDGMENT

I,                                                                                   (print name),

hereby acknowledge that I have read the above notification and

agree to abide by its provisions.  
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ORDER TO MAINTAIN ASSETS

The Federal Trade Commission having initiated an
investigation of the proposed Acquisition by Respondent General
Electric Company (“GE”), hereinafter referred to as
“Respondent,” of certain assets of Agfa-Gevaert N.V. (“Agfa”),
and Respondent having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and issues this Order to Maintain
Assets:
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1. Respondent GE is a corporation organized, existing and
doing business under and by virtue of the laws of the State of New
York, with its office and principal place of business located at
3135 Easton Turnpike, Fairfield, Connecticut 06431.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order to Maintain
Assets, the following definitions and the definitions used in the
Consent Agreement and the proposed Decision and Order (and
when made final, the final Decision and Order), which are
attached hereto as Appendix A and incorporated herein by
reference and made a part hereof, shall apply:

A. “GE” or “Respondent” means General Electric Company,
its directors, officers, employees, agents, attorneys,
representatives, predecessors, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups and affiliates
controlled by General Electric Company (including, but
not limited to, the GE Power Systems business of General
Electric Company, General Electric Inspection Services,
Inc., and Panametrics, Inc.), and the respective directors,
officers, employees, attorneys, agents, representatives,
predecessors, successors, and assigns of each.

B. “Agfa” means Agfa-Gevaert N.V., a corporation organized,
existing, and doing business under and by virtue of the laws
of Belgium, with its offices and principal place of business
located at Septestraat 27, B-2640 Morstel, Belgium; and
joint ventures, subsidiaries, divisions, groups, and affiliates
controlled by Agfa.

C. “R/D Tech” means R/D Tech, Inc., a corporation organized
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and existing under the laws of the Province of Quebec, with
its offices and principal place of business located at 505,
boul. du Pare-technologique, Quebec, Quebec, Canada G1P
4S9.

D. “Commission” means the Federal Trade Commission.

E. “Acquisition” means the proposed Acquisition by
Respondent of certain assets of Agfa by means of a Stock
and Asset Purchase Agreement dated as of January 17,
2003, and the amendment to the Stock and Asset Purchase
Agreement dated September 19, 2003, by and between Agfa
and Respondent.

F. “R/D Tech Asset Purchase Agreement” means the Asset
Purchase Agreement by and between Panametrics as Seller,
GE as the parent of Seller, and R/D Tech as Purchaser,
dated as of October 27, 2003, and all amendments, exhibits,
attachments, agreements, and schedules thereto, related to
the Panametrics Ultrasonic NDT Assets to be divested to
accomplish the requirements of this Order.  The R/D Tech
Asset Purchase Agreement is attached to the Decision and
Order as non-public Appendix II.

G. “Agency(ies)” means any governmental regulatory
authority or authorities in the world responsible for
granting approval(s), clearance(s), qualification(s),
license(s) or permit(s) for any aspect of the research,
development, manufacture, marketing, distribution or sale
of Ultrasonic NDT equipment.

H. “Closing Date” means the date on which Respondent (or a
Divestiture Trustee) divests to the Commission-approved
Acquirer the Panametrics Ultrasonic NDT Assets
completely and as required by Paragraph II of the Decision
and Order.

I. “Commission-approved Acquirer” means either R/D Tech
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or any other entity that receives the prior approval of the
Commission to acquire the Panametrics Ultrasonic NDT
Assets, pursuant to Paragraph II of the Decision and Order.

J. “Confidential Business Information” means all information
owned by, or in the possession or control of, Respondent
that is not in the public domain related to the research,
development, engineering, manufacture, use, distribution,
cost, pricing, supply, marketing, sale, or after-sale servicing
of Ultrasonic NDT.

K. “Divestiture Agreement” means either the R/D Tech Asset
Purchase Agreement or any other agreement that receives
the prior approval of the Commission between Respondent
and a Commission-approved Acquirer (or between a
trustee appointed pursuant to Paragraph IV of the Decision
and Order and a Commission-approved Acquirer) related
to the Panametrics Ultrasonic NDT Assets required to be
divested pursuant to Paragraph II of the Decision and
Order.

L. “Divestiture Trustee” means the trustee appointed by the
Commission pursuant to Paragraph IV of the Decision and
Order.

M. “Effective Date” means the date the Acquisition is
consummated.

N. “Employee Notification” means the “Notice of Divestiture
and Requirement for Confidentiality” attached to the
Decision and Order as Appendix III and to this Order to
Maintain Assets as Appendix B.

O. “Flaw Detector” means an Ultrasonic NDT Product used
to detect and characterize internal defects and anomalies in
materials.

P. “Governmental Entity” means any Federal, state, local or
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non-U.S. government or any court, legislature,
governmental Agency or governmental commission or any
judicial or regulatory authority of any government.

Q. “Indirect Sales Representatives and Distributors” means
the individuals directly or indirectly employed by or under
contract with Respondent who sell or distribute
Panametrics Ultrasonic NDT Products (irrespective of the
portion of working time involved), listed in the Decision
and Order at Schedule 3.12(a) of non-public Appendix II.

R. “Interim Monitor” means any monitor appointed pursuant to
Paragraph III of the Decision and Order or Paragraph III of
this Order to Maintain Assets.

S. “Orders” means the Decision and Order and this Order to
Maintain Assets.   

T. “NDT” or “NDT Product” means any nondestructive testing
equipment or system, excluding GE medical and process
control products, used for the examination of materials and
components without damaging or destroying them.

U. “Non-NDT Product” means any product, other than NDT
Products, including, but not limited to, GE medical and
process control products, researched, developed,
manufactured, used or sold by Respondent, before the
Effective Date.

V. “Non-Ultrasonic NDT Product” means any NDT Product,
other than Ultrasonic NDT Products, researched,
developed, manufactured, used or sold by Respondent,
before the Effective Date.

W. “Panametrics” means Panametrics, Inc., an affiliate of the
GE Power Systems business of General Electric Company,
and its subsidiaries Panametrics Japan Co. Ltd.,
Panametrics Pty., Ltd., IGE Energy Services (UK) Ltd.,
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Panametrics BV, Panametrics GmbH, Panametrics Srl,
Panametrics AB, and Panametrics Instrumentacion SL.

X. “Panametrics Shared Intellectual Property” means all of
the intellectual property that Respondent can demonstrate
to the Commission has been routinely used, prior to the
Effective Date, in the research, development, manufacture,
distribution, marketing, servicing, or sale of Ultrasonic
NDT Products and in the manufacture, distribution,
marketing, servicing, or sale of Non-NDT Products.

Y. “Panametrics Ultrasonic NDT Assets” means all of
Respondent’s rights, title and interest held before the
Effective Date, in and to all assets related to the
Panametrics Ultrasonic NDT Business, to the extent
legally transferable, including the research, development,
manufacture, use, distribution, marketing, servicing or sale
of Ultrasonic NDT including, without limitation, the
following:

1. all the product lines and related brands identified in
Appendix IV of the Decision and Order;

2. all Ultrasonic NDT Intellectual Property;

3. an exclusive royalty free worldwide license to make, use,
sell, practice any process or method, import, export, or
otherwise dispose of the Ultrasonic NDT Licensed
Intellectual Property; provided, however, that, if R/D
Tech is the Commission-approved acquirer, then the
required term of the license shall be that provided for in
the R/D Tech Asset Purchase Agreement;

4. all Ultrasonic NDT Manufacturing Equipment;

5. all Ultrasonic NDT Software;

6. the identity of all customers of Ultrasonic NDT during the
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period from January 1, 1998, to the Effective Date and
detailed information as to the pricing, product mix, and
other terms (including, but not limited to, supply or rebate
agreements) of Ultrasonic NDT for such customers;

7. at the Commission-approved Acquirer’s option, each of 
the Ultrasonic NDT Assumed Contracts;

8. all unfilled customer orders for Ultrasonic NDT existing
before the Effective Date (Respondent shall provide a list
of such orders to the Commission-approved Acquirer
within two (2) days after the Closing Date);

9. at the Commission-approved Acquirer’s option, all
inventories of Ultrasonic NDT in existence before the
Effective Date, including, but not limited to, raw
materials, work in process, and finished goods; and

10. all documents (including, but not limited to, computer
files, electronic mail, and written, recorded, and graphic
materials) related to the Panametrics Ultrasonic NDT
Assets, including, but not limited to, the following
specified documents: reports relating to the research and
development of Ultrasonic NDT or of any materials used
in the research, development, manufacture, marketing or
sale of Ultrasonic NDT; all market research data and
market intelligence reports; customer information; all
records relating to employees that accept employment
with the Commission-approved Acquirer (excluding any
personnel records the transfer of which is prohibited by
applicable law); all records, including customer lists,
sales force call activity reports, vendor lists, sales data,
reimbursement data, manufacturing records,
manufacturing processes, and supplier lists; all data
contained in laboratory notebooks relating to Ultrasonic
NDT; all diagrams and schematics relating to Ultrasonic
NDT; all analytical and quality control data; and all
correspondence with Agencies relating to Ultrasonic
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NDT, but excluding (i) all tax returns, financial
statements, and working papers of Panametrics relating to
Non-NDT Products and Non-Ultrasonic NDT Products;
and (ii) documents and other information subject to
attorney-client privilege relating to Non-NDT Products
and Non-Ultrasonic NDT Products;

Provided, however, that, if a document required to be
produced pursuant to Paragraph I.Y.10 of this Order also
contains information that is not related to the Panametrics
Ultrasonic NDT Assets, Respondent need not produce that
information to the extent it is contained within a discrete
segment of the document that otherwise must be produced.

Provided further, that the Commission-approved Acquirer
shall be allowed access to redacted copies of such documents
otherwise excluded by Paragraph I.Y.10(i and ii) of this Order
to the extent they relate to Ultrasonic NDT.

 
Z. “Panametrics Ultrasonic NDT Business” means

Panametrics’ entire business relating to Ultrasonic NDT.

AA. “Panametrics Ultrasonic NDT Employees” means: 

1. if R/D Tech is the Commission-approved Acquirer of the
Panametrics Ultrasonic NDT Assets, all of those
individuals listed in the Decision and Order at Schedule
3.12 (a) non-public Appendix II; or 

2. if R/D Tech is not the Commission-approved Acquirer of
the Panametrics Ultrasonic NDT Assets, all of those
individuals employed by Respondent (irrespective of the
portion of working time involved) with any responsibility
for the research, design, development, engineering,
manufacturing, distributing, marketing, sales, or after-
sales service and support of Panametrics Ultrasonic NDT
Products worldwide within the eighteen (18) month
period immediately prior to the Closing Date. 
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BB. “Patents” means all Patents, patent applications and
statutory invention registrations, in each case possessed
or owned by Panametrics prior to the Effective Date,
including all reissues, divisions, continuations,
continuations-in-part, supplementary protection
certificates, extensions and reexaminations thereof, all
inventions disclosed therein, all rights therein provided
by international treaties and conventions, and all rights to
obtain and file for Patents and registrations thereto in the
world, related to the manufacture, use, sale, service
research or development of Ultrasonic NDT.

CC. “Phased Array NDT” means Ultrasonic NDT technology
that uses an array of transducers combined on a single
probe to emit sound waves at different angles and
intervals capable of creating a three-dimensional image
of scanned material to inspect the structure and tolerance
of materials without damaging or deforming them.

DD. “Stationary Scanning System” means an Ultrasonic NDT
Product that is a large mechanical device for the
inspection of industrial parts and is capable of automated
or manual use as a Thickness Gage and/or a Flaw
Detector. 

EE. “Thickness Gage” means an Ultrasonic NDT Product used
to measure the thickness of a material or structure.

FF. “Transducer” means an Ultrasonic NDT Product that
imparts sound energy to the test material and receives
sound energy reflected from the test material.

GG. “Ultrasonic NDT” or “Ultrasonic NDT Product” means
NDT that uses ultrasound as the inspection modality,
including, but not limited to, Flaw Detectors, Thickness 

Gages, Transducers, Phased Array NDT and Stationary
Scanning Systems.
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HH. “Ultrasonic NDT Assumed Contracts” means all
contracts or agreements to which Respondent is a party
to the extent related to Ultrasonic NDT and that existed
before the Effective Date, as follows: 

1. if R/D Tech is the Commission-approved Acquirer,
Ultrasonic NDT Assumed Contracts include, but are not
limited to, contracts listed in the Decision and Order at
Schedule 3.11(b) of non-public Appendix II; or

2. if R/D Tech is not the Commission-approved Acquirer,
Ultrasonic NDT Assumed Contracts include, but are not
limited to:

a. third party purchase contracts or agreements for the
purchase of Ultrasonic NDT from Panametrics;

b. contracts or agreements for Panametrics’ purchases of
any materials from any third party for use related to
the manufacture, use, sale, service, research or
development of Ultrasonic NDT;

c. contracts or agreements related to the manufacture of
Panametrics Ultrasonic NDT;

d. confidentiality agreements related to Ultrasonic NDT;
and

e. royalty, licensing or similar arrangements related to
Ultrasonic NDT.

II. “Ultrasonic NDT Intellectual Property” means all of the
following possessed or owned by Respondent before the
Effective Date and related to Ultrasonic NDT:

1. Patents;

2. Ultrasonic NDT Manufacturing Technology;
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3. Ultrasonic NDT Scientific and Regulatory Material;

4. Ultrasonic NDT Research, Design and Development; and

5. rights to sue and recover damages or obtain injunctive
relief for infringement, dilution, misappropriation,
violation or breach of any of the foregoing.

Provided, however, that “Ultrasonic NDT Intellectual
Property” does not include the Ultrasonic NDT Licensed
Intellectual Property.

JJ. “Ultrasonic NDT Licensed Intellectual Property” means
rights within the field of use of Ultrasonic NDT to:

1. the fourteen (14) patents or patent applications used by
Respondents for Non-NDT Products or Non-Ultrasonic
NDT Products that are identified in Appendix V of the
Decision and Order;

2. Ultrasonic NDT Trademarks, including the goodwill of
the business symbolized thereby and associated therewith
that are identified in Appendix VI of the Decision and
Order;

3. Ultrasonic NDT Trade Dress; and

4. the know-how related to Ultrasonic NDT Manufacturing
Technology and Ultrasonic NDT Research, Design, and
Development that is Panametrics Shared Intellectual
Property.

Provided however, that “Ultrasonic NDT Licensed Intellectual
Property” does not include the “General Electric” or “GE” names
or logos in any form.
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KK. “Ultrasonic NDT Manufacturing Equipment” means all
of Panametrics’ rights and ownership in equipment,
machines, and computers, and all parts, information,
files, diagrams, schematics, instructions, software, and
hardware related thereto, used in the manufacture, quality
assurance and quality control, and packaging of
Ultrasonic NDT.

LL. “Ultrasonic NDT Manufacturing Technology” means all
technology, trade secrets, know-how, diagrams,
schematics, software, calibrations, inventions, practices,
proprietary algorithms, testing techniques, methods and
other confidential or proprietary information related to the
manufacture, quality assurance and quality control, and
packaging of Ultrasonic NDT owned or used by
Panametrics before the Effective Date, including, but not
limited to, manufacturing records, sampling records,
standard operating procedures and batch records related to
the manufacturing process, and supplier lists.

MM. “Ultrasonic NDT Research, Design and Development”
means intellectual property, materials and documents
related to the research, design and development of
Ultrasonic NDT, owned or used by Panametrics before
the Effective Date, including, but not limited to, research
materials, technical information, inventions, and other
confidential or proprietary information related to
research, design and development.

NN. “Ultrasonic NDT Scientific and Regulatory Material”
means all technological, scientific, chemical, and
electrical materials and information related to Ultrasonic
NDT owned or used by Panametrics before the Effective
Date, and all rights thereto, in any and all jurisdictions.

OO. “Ultrasonic NDT Software” means computer programs,
including all software implementations of algorithms,
models, and methodologies whether in source code or
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object code form, databases and compilations, including
any and all data and collections of data, all
documentation, including user manuals and training
materials, related to any Panametrics Ultrasonic NDT
Product; provided, however, that “Ultrasonic NDT
Software” does not include software that is readily
purchasable or licensable and which has not been
modified in a manner material to the use or function
thereof (other than through user preference settings).

PP. “Ultrasonic NDT Trade Dress” means all trade dress of
Ultrasonic NDT distributed, marketed, or sold by or on
behalf of Panametrics before the Effective Date, including,
but not limited to, product packaging associated with the
sale of such Ultrasonic NDT worldwide and the lettering
of such Ultrasonic NDT trade names or brand names;
provided, however, that Ultrasonic NDT Trade Dress does
not include the “General Electric” or “GE” name or logo
in any form.

QQ. “Ultrasonic NDT Trademarks” means all trademarks,
trade names and brand names including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common
law rights, and the goodwill symbolized thereby and
associated therewith, for Ultrasonic NDT researched,
developed, distributed, marketed, or sold by or on behalf
of Respondent before the Effective Date;  provided,
however, that Ultrasonic NDT Trademarks do not
include the “General Electric” or “GE” name or logo in
any form

II.

IT IS FURTHER ORDERED that from the date this Order to
Maintain Assets becomes final:
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A. Respondent shall take such actions as are necessary to
maintain the viability, marketability, and competitiveness
of the Panametrics Ultrasonic NDT Business, and shall
prevent the destruction, removal, wasting, deterioration,
sale, disposition, transfer or impairment of the Panametrics
Ultrasonic NDT Business, except for ordinary wear and
tear and as otherwise would occur in the ordinary course of
business.

B. Respondent shall maintain the operations of the Panametrics
Ultrasonic NDT Business in the regular and ordinary course
of business and in accordance with past practice (including
regular repair and maintenance of the Panametrics
Ultrasonic NDT Business) and shall use its best efforts to
preserve the existing relationships with suppliers, vendors,
customers, Agencies, employees, and others having business
relations with the Panametrics Ultrasonic NDT Business. 
Respondent’s responsibilities shall include, but are not
limited to:

1. providing the Panametrics Ultrasonic NDT Business with
sufficient working capital to operate the Panametrics
Ultrasonic NDT Business at least at current rates of
operation, to meet all capital calls with respect to the
Panametrics Ultrasonic NDT Business and to carry on, at
least at their scheduled pace, all capital projects, business
plans and promotional activities for the Panametrics
Ultrasonic NDT Business; 

2. continuing, at least at their scheduled pace, any additional
expenditures for the Panametrics Ultrasonic NDT
Business authorized prior to the date the Consent
Agreement was signed by Respondent;

3. making available for use by the Panametrics Ultrasonic
NDT Business funds sufficient to perform all routine
maintenance and all other maintenance as may be
necessary, and all replacements as may be necessary;
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4. providing the Panametrics Ultrasonic NDT Business with
such funds as are necessary to maintain the viability,
marketability and competitiveness of the Panametrics
Ultrasonic NDT Business;

5. providing such support services to the Panametrics
Ultrasonic NDT Business as were being provided to this
business by Respondent as of the date the Consent
Agreement was signed by Respondent;

6. maintaining a work force equivalent in size, training, and
expertise to what has been associated with the
Panametrics Ultrasonic NDT Business;

7. cooperating with the Interim Monitor in the performance
of the Interim Monitor’s obligations pursuant to the
Orders;

8. providing all employees of the Panametrics Ultrasonic
NDT Business with reasonable financial incentives to
continue in their positions until the Closing Date.  Such
incentives shall include a continuation of all employee
benefits offered by Respondent until the Closing Date for
the divestiture of the Panametrics Ultrasonic NDT
Business has occurred, including regularly scheduled
raises and bonuses, and a vesting of all pension benefits
(as permitted by law). 

Provided, however, Paragraph II.B.8 of this Order shall not
be construed to   require the Respondent to terminate the
employment of any employee.

C. Prior to the Closing Date, and consistent with the provisions
of the Decision and Order, Respondent shall not interfere
with the hiring or employing of any employees by any
Commission-approved Acquirer of any of the Panametrics
Ultrasonic NDT Business, shall not offer any incentive to
such employees to decline employment with the
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Commission-approved Acquirer or to accept other
employment with Respondent in lieu of accepting
employment with the Commission-approved Acquirer, and
shall remove any other impediments within the control of
Respondent that may deter these employees from accepting
employment related to the Panametrics Ultrasonic NDT
Business with the Commission-approved Acquirer,
including, but not limited to, any confidentiality provisions
relating to the Panametrics Ultrasonic NDT Business or any
non-compete provisions of employment or other contracts
with Respondent that would affect the ability or incentive of
those individuals to be employed by the Commission-
approved Acquirer.  In addition, Respondent shall not make
any counteroffer to an employee of the Panametrics
Ultrasonic NDT Business who receives a written offer of
employment from the Commission-approved Acquirer.  

Provided, however, that Paragraph II.C of this Order does
not prohibit the Respondent from making offers to any
employee where the Commission-approved Acquirer has
notified the Respondent in writing that it does not intend to
make an offer of employment to that employee.

D. Respondent shall to the extent permissible under
applicable laws require, as a condition of continued
employment post-divestiture, that each employee with
access to any Confidential Business Information related to
the Panametrics Ultrasonic NDT Assets, including the
Panametrics Shared Intellectual Property, sign a
confidentiality agreement pursuant to which such
employee shall be required to maintain all Confidential
Business Information strictly confidential, including the
nondisclosure of such information to all other employees,
executives or other personnel of Respondent (other than as
necessary to comply with the requirements of this Order).

Provided, however, that:
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i. Respondent may use such information only to the extent
necessary to defend or prosecute claims relating to assets or
liabilities that are retained by Respondent after the Effective
Date.

ii. Paragraph II.D of this Order shall not apply to any
Confidential Business Information related to Ultrasonic
NDT that Respondent can demonstrate to the Commission
that Agfa obtained without the assistance of GE prior to the
Effective Date, or to Panametrics Shared Intellectual
Property, which Respondent shall be permitted to use after
the Effective Date only in connection with Non-NDT
Products.

E. Respondent shall provide written notification of the
restrictions on the use of the Confidential Business
Information related to the Panametrics Ultrasonic NDT
Assets, including Panametrics Shared Intellectual Property,
by Respondent’s personnel to all of Respondent’s
employees who (i) were involved in the research,
development, manufacturing, sale, service, marketing or
distribution of Ultrasonic NDT Products, and/or (ii) may
have Confidential Business Information related to the
Panametrics Ultrasonic NDT Assets, including the
Panametrics Shared Intellectual Property.  Such notification
shall be in substantially the form set forth in the Employee
Notification.  Respondent shall give such notification by e-
mail with return receipt requested or similar transmission,
and keep a file of such receipts for one (1) year after the
Closing Date.  Respondent shall provide a copy of such
notification to the Commission-approved Acquirer. 
Respondent shall maintain complete records of all such
agreements at Respondent’s corporate headquarters and
shall provide an officer’s certification to the Commission,
stating that such acknowledgment program has been
implemented and is being complied with.  Respondent shall
provide the Commission-approved Acquirer with copies of
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all certifications, notifications and reminders sent to
Respondent’s personnel.

F. Respondent shall adhere to and abide by the Divestiture
Agreement, which agreement shall not vary or contradict, or
be construed to vary or contradict, the terms of the Orders, it
being understood that nothing in the Orders shall be
construed to reduce any obligations of Respondent under
such agreement, which is incorporated by reference into this
Order to Maintain Assets and made a part hereof.   

G. The purpose of this Order to Maintain Assets is to ensure
the continued viability, marketability, and competitiveness
of the Panametrics Ultrasonic NDT Assets in the same
businesses in which the Panametrics Ultrasonic NDT
Assets were engaged from the date the Consent Agreement
is signed until the date Respondent divests the Panametrics
Ultrasonic NDT Assets to a Commission-approved
Acquirer, and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the Panametrics
Ultrasonic NDT Assets except for ordinary wear and tear.

III.

IT IS FURTHER ORDERED that:

A. At any time after Respondent signs the Consent
Agreement in this matter, the Commission may appoint
one or more Interim Monitors to assure that Respondent
expeditiously complies with all of its obligations and
perform all of its responsibilities as required by the Orders
and the Divestiture Agreement.

B. The Commission shall select each Interim Monitor, subject
to the consent of Respondent, which consent shall not be
unreasonably withheld.  If Respondent has not opposed, in
writing, including the reasons for opposing, the selection of
a proposed Interim Monitor within ten (10) days after notice
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by the staff of the Commission to Respondent of the identity
of any proposed Interim Monitor, Respondent shall be
deemed to have consented to the selection of the proposed
Interim Monitor.

C. Not later than ten (10) days after the appointment of an
Interim Monitor, Respondent shall execute an agreement
that, subject to the prior approval of the Commission,
confers on the Interim Monitor all the rights and powers
necessary to permit the Interim Monitor to monitor
Respondent’s compliance with the relevant requirements of
the Orders in a manner consistent with the purposes of the
Orders. 

D. If one or more Interim Monitors are appointed pursuant to
this Paragraph or pursuant to the relevant provisions of the
Decision and Order in this matter, Respondent shall
consent to the following terms and conditions regarding
the powers, duties, authorities, and responsibilities of each
Interim Monitor:

1. The Interim Monitor shall have the power and authority
to monitor Respondent’s compliance with the divestiture
and asset maintenance obligations and related
requirements of the Orders, and shall exercise such power
and authority and carry out the duties and responsibilities
of the Interim Monitor in a manner consistent with the
purposes of the Orders and in consultation with the
Commission.

2. The Interim Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent of the divestiture of all
relevant assets required to be divested pursuant to the
Decision and Order in a manner that fully satisfies the
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requirements of the Orders and notification by the
Commission-approved Acquirer to the Interim
Monitor that it is fully capable of producing the
Ultrasonic NDT Product(s) acquired pursuant to a
Divestiture Agreement independently of Respondent;
or

b. the completion by Respondent of the last obligation
under the Orders pertaining to the Interim Monitor’s
service; provided, however, that the Commission may
extend or modify this period as may be necessary or
appropriate to accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,
the Interim Monitor shall have full and complete access to
Respondent’s personnel, books, documents, records kept
in the normal course of business, facilities and technical
information, and such other relevant information as the
Interim Monitor may reasonably request, related to
Respondent’s compliance with its obligations under the
Orders, including, but not limited to, its obligations
related to the Panametrics Ultrasonic NDT Assets. 
Respondent shall cooperate with any reasonable request
of the Interim Monitor and shall take no action to
interfere with or impede the Interim Monitor's ability to
monitor Respondent’s compliance with the Orders.

5. The Interim Monitor shall serve, without bond or other
security, at the expense of Respondent on such reasonable
and customary terms and conditions as the Commission
may set.  The Interim Monitor shall have authority to
employ, at the expense of the Respondent, such
consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary
to carry out the Interim Monitor’s duties and
responsibilities.

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

205                              



6. Respondent shall indemnify the Interim Monitor and hold
the Interim Monitor harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Interim
Monitor’s duties, including all reasonable fees of counsel
and other reasonable expenses incurred in connection
with the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to the
extent that such losses, claims, damages, liabilities, or
expenses result from misfeasance, gross negligence,
willful or wanton acts, or bad faith by the Interim
Monitor.

7. Respondent shall report to the Interim Monitor in
accordance with the requirements of  the Decision and
Order and/or as otherwise provided in any agreement
approved by the Commission.  The Interim Monitor shall
evaluate the reports submitted to the Interim Monitor by
Respondent, and any reports submitted by the
Commission-approved Acquirer with respect to the
performance of Respondent’s obligations under the
Orders or the Divestiture Agreement(s).  Within one (1)
month from the date the Interim Monitor receives these
reports, the Interim Monitor shall report in writing to the
Commission concerning Respondent’s performance of its
obligations under the Orders. 

8. Respondent may require the Interim Monitor and each of
the Interim Monitor’s consultants, accountants, attorneys
and other representatives and assistants to sign a
customary confidentiality agreement; provided, however,
that such agreement shall not restrict the Interim Monitor
from providing any information to the Commission.

E. The Commission may, among other things, require each
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other representatives
and assistants to sign an appropriate confidentiality
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agreement related to Commission materials and information
received in connection with the performance of the Interim
Monitor’s duties.

F. If the Commission determines that an Interim Monitor has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Interim Monitor in the same manner as
provided in this Paragraph or the relevant provisions of the
Decision and Order in this matter.

G. The Commission may on its own initiative, or at the
request of an Interim Monitor, issue such additional orders
or directions as may be necessary or appropriate to assure
compliance with the requirements of the Orders.

H. An Interim Monitor appointed pursuant to this Order to
Maintain Assets or the relevant provisions of the Decision
and Order in this matter may be the same person appointed
as a Divestiture Trustee pursuant to the relevant provisions
of the Decision and Order.

IV.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondent such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of this Order to Maintain Assets.

V.

IT IS FURTHER ORDERED that, for the purposes of
determining or securing compliance with this Order to Maintain
Assets, and subject to any legally recognized privilege, and upon
written request with reasonable notice to Respondent, Respondent
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shall permit any duly authorized representative of the
Commission:

A. access, during office hours of Respondent and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondent relating to
compliance with this Order to Maintain Assets; and 

B. upon five (5) days' notice to Respondent and without
restraint or interference from Respondent, to interview
officers, directors, or employees of Respondent, who may
have counsel present, regarding such matters.

VI.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate on the earlier of:

A. three (3) business days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or

B. the day after the divestiture of all relevant assets required to
be divested pursuant to the Decision and Order in a manner
that fully satisfies the requirements of the Orders and
notification by the Commission-approved Acquirer to the
Interim Monitor that it is fully capable of producing the
Ultrasonic NDT Product(s) acquired pursuant to a
Divestiture Agreement independently of Respondent, or the
Commission otherwise directs that this Order to Maintain
Assets is terminated.
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APPENDIX A
TO THE ORDER TO MAINTAIN ASSETS

[Decision and Order]
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APPENDIX B
TO THE ORDER TO MAINTAIN ASSETS

NOTICE OF DIVESTITURE AND REQUIREMENT FOR
CONFIDENTIALITY

On December     , 2003, General Electric Company (“GE”),
hereinafter referred to as “Respondent,” entered into an
Agreement Containing Consent Orders (“Consent Agreement”)
with the Federal Trade Commission (“FTC”) relating to the
divestiture of certain assets.  That Consent Agreement includes
two orders:  The Decision and Order and the Order to Maintain
Assets.  

The Decision and Order requires the divestiture of assets
relating to the Panametrics Ultrasonic NDT Business.  These
assets are hereinafter referred to as the “Panametrics Divested
Assets.”  Both the Decision and Order and the Order to Maintain
Assets require Respondent to commit that no Confidential
Business Information relating to the Panametrics Divested Assets
will be disclosed to or used by any employee of the entity formed
by the merger of GE and of certain assets of Agfa-Gevaert N.V.
(“Agfa”) (“Combined Entity”).  In particular, this is to protect
such information from being used in any way by the Combined
Entity for the research, development, sale or manufacture of any
product that competes, or may compete, with any product that is
marketed by the acquirer of the Panametrics Divested Assets after
the proposed acquisition.  The Decision and Order also requires
the complete divestiture of ALL documents (including
electronically stored material) that contain Confidential Business
Information related to the Panametrics Divested Assets. 
Accordingly, no employee of the Combined Entity may maintain
copies of documents containing such information.

Under the Decision and Order, the Respondent is required to
divest the Panametrics Divested Assets to an acquirer that must be
approved by the FTC.  R/D Tech, Inc. has been proposed to the
FTC as the acquirer for these assets.  Until a complete divestiture
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of all of the Panametrics Divested Assets occurs, the requirements
of the second order –  the Order to Maintain Assets – are in place
to insure the continued marketability, viability and competitive
vigor of the Panametrics Divested Assets.  This includes
preserving the work force that performs functions related to the
Panametrics Divested Assets.  You are receiving this notice
because you are either (i) an employee with work responsibilities
related to the Panametrics Divested Assets, (ii) an employee for
GE or the Combined Entity who has work responsibilities in some
way related to products that compete or may compete with the
Panametrics Divested Assets, or (iii) an employee or former
employee of GE or Agfa who might have Confidential Business
Information in your possession related to the Panametrics
Divested Assets.

All Confidential Business Information related to the
Panametrics Divested Assets must be retained and maintained by
the persons involved in the operation of that business on a
confidential basis, and such persons must not provide, discuss,
exchange, circulate, or otherwise disclose any such information to
or with any other person whose employment involves
responsibilities unrelated to the Panametrics Divested Assets
(such as persons with job responsibilities related to products that
compete or may compete with the Panametrics Divested Assets). 
In addition, any person who possesses such Confidential Business
Information related to the Panametrics Divested Assets and who
becomes involved in the Combined Entity’s business related to
any product that competes or may compete with the Panametrics
Divested Assets must not provide, discuss, exchange, circulate, or
otherwise disclose any such information to or with any other
person whose employment relates to such businesses.  Finally, any
GE or former GE or Agfa employee with documents that contain
information that he or she believes might be considered
Confidential Business Information related to the Panametrics
Divested Assets and who has not received specific instructions as
to how the documents in his or her possession should be disposed
of should contact the contact person identified at the end of this
notice.
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No employee for GE or the Combined Entity who has work
responsibilities in any way related to products that compete or
may compete with the Panametrics Divested Assets shall have
access to any facility containing Panametrics Divested Assets;
provided, however, that such employees may have access with the
consent of the owner of the Panametrics Divested Assets.  

Furthermore, the Decision and Order restricts any employees of
Panametrics who were involved in the marketing or
manufacturing of the Panametrics Divested Assets from
performing a similar function for the Combined Entity relating to
ultrasonic nondestructive testing for six (6) months from the
closing of the GE/Agfa transaction.

Any violation of the Decision and Order or the Order to
Maintain Assets may subject GE or the Combined Entity to civil
penalties and other relief as provided by law.

CONTACT PERSON

If you have questions regarding the contents of this notice, the
confidentiality of information, the Decision and Order or the
Order to Maintain Assets, you should contact
                                                                                                         .

ACKNOWLEDGMENT

I,                                                                                   (print name),

hereby acknowledge that I have read the above notification and

agree to abide by its provisions.
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

I.     Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from General Electric Company
(“GE”), which is designed to remedy the anticompetitive effects
resulting from GE’s acquisition of the nondestructive testing
(“NDT”) business group of Agfa-Gevaert N.V. (“Agfa”).  Under
the terms of the Consent Agreement, GE will be required to divest
its Panametrics ultrasonic NDT business to R/D Tech, Inc. (“R/D
Tech”).  The divestiture will take place no later than twenty (20)
days from the date GE consummates its acquisition of the Agfa
NDT business.  The Consent Agreement also includes an Order to
Maintain Assets that requires GE to preserve the Panametrics
ultrasonic NDT business as a viable, competitive and ongoing
operation until the divestiture is achieved.

The proposed Consent Agreement has been placed on the
public record for thirty (30) days to solicit comments from
interested persons.  Comments received during this period will
become part of the public record.  After thirty (30) days, the
Commission will again review the proposed Consent Agreement
and the comments received, and will decide whether it should
withdraw from the proposed Consent Agreement or make it final.

Pursuant to a stock and asset purchase agreement dated January
17, 2003, and amended September 19, 2003, GE proposes to
acquire Agfa’s NDT business group (“Proposed Acquisition”). 
The total value of the Proposed Acquisition is approximately $437
million.  The Commission’s Complaint alleges that the Proposed
Acquisition, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by
lessening competition in the U.S. markets for the research,
development, manufacture, and sale of certain types of ultrasonic
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NDT equipment, specifically:  (1) portable flaw detectors, (2)
corrosion thickness gages, and (3) precision thickness gages. 

II.   The Parties

GE is a diversified technology and services company
headquartered in Fairfield, CT.  GE is made up of a broad range of
primary business units, each with its own number of divisions. 
GE Aircraft Engines, the business unit that proposes to acquire
Agfa’s NDT assets, is the world's leading manufacturer of jet
engines for military and civil aircraft.  Another business unit of
GE, GE Power Systems, offers NDT equipment through the NDT
Division of Panametrics, Inc.  With its headquarters and
manufacturing operations in Waltham, MA, Panametrics
researches, designs, manufactures, and sells ultrasonic NDT
equipment and systems. 

Headquartered in Mortsel, Belgium, Agfa is one of the world’s
leading imaging companies.  Agfa researches, develops, produces,
and sells a wide variety of NDT equipment through its
Krautkramer, Pantak, Seifert, and RADView subsidiaries.  Agfa
offers a complete range of ultrasonic NDT equipment, including
portable and stationary instruments, customized testing machines
and accessories, as well as application solutions, training and
service.

III.   Ultrasonic NDT Equipment

GE, through its Panametrics subsidiary, and Agfa, through its
Krautkramer subsidiary, are the two largest suppliers of ultrasonic
NDT equipment in the United States.  Ultrasonic NDT equipment
includes, among other products:  (1) portable flaw detectors; (2)
corrosion thickness gages; and (3) precision thickness gages. 
Ultrasonic NDT equipment is used to inspect the structure and
tolerance of materials without damaging the materials or
impairing their future usefulness.  Manufacturers and end users in
a variety of industries use ultrasonic NDT equipment for quality
control and safety purposes.  Customers of these products
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purchase the type of ultrasonic NDT equipment that is best-suited
for the inspection they need to conduct and, because of the unique
performance characteristics of each type of equipment, there is
little opportunity to switch to alternative equipment.  In fact, even
a price increase of five to ten percent for portable flaw detectors,
corrosion thickness gages or precision thickness gages would not
likely cause a significant number of customers for these products
to switch to any alternative product.

The United States is the appropriate geographic market for
portable flaw detectors, corrosion thickness gages and precision
thickness gages in which to analyze the competitive effects of the
Proposed Acquisition.  Because ultrasonic NDT equipment
frequently needs to be calibrated and repaired to ensure accuracy,
customers prefer to purchase from suppliers with local service and
support.  Furthermore, customers tend to purchase from
companies with a proven reputation for accurate and reliable
equipment, and are reluctant to switch to a new company that does
not have a proven track record for providing accurate and reliable
equipment.  Foreign suppliers that have not established the
necessary service and support networks, brand reputation, and
customer acceptance in the U.S. are not effective competitors for
U.S. customers and would not be able to constrain a price increase
for portable flaw detectors, corrosion thickness gages or precision
thickness gages in the U.S.

The U.S. markets for portable flaw detectors, corrosion
thickness gages, and precision thickness gages are all highly
concentrated.  If the Proposed Acquisition is consummated, GE’s
market share would exceed 70 percent in each of the U.S. markets
for:  (1) portable flaw detectors; (2) corrosion thickness gages; and
(3) precision thickness gages.  In each of these markets, GE and
Agfa are the two largest suppliers.  For many customers, GE and
Agfa are the two top choices when considering a supplier of
portable flaw detectors, corrosion thickness gages and precision
thickness gages.  By eliminating competition between these two
leading suppliers, the Proposed Acquisition would allow GE to
exercise market power unilaterally, thereby increasing the
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likelihood that purchasers of portable flaw detectors, corrosion
thickness gages and precision thickness gages would be forced to
pay higher prices and that innovation in these markets would
decrease.  

Significant impediments to new entry exist in each of the U.S.
markets for portable flaw detectors, corrosion thickness gages and
precision thickness gages.  First, a new entrant would need to
devote significant time and expense to researching and developing
a product.  Second, a new entrant must undertake the lengthy and
costly process of establishing a track record of reliability and
accuracy for its product.  This track record is critical to customers
because ultrasonic NDT equipment is relied upon to ensure the
quality and performance of their products.  Finally, a new supplier
of portable flaw detectors, corrosion thickness gages or precision
thickness gages must spend a great deal of time and money to
develop a broad service and support network that customers
depend upon.  For these reasons, new entry into the markets for
portable flaw detectors, corrosion thickness gages and precision
thickness gages would not be accomplished in a timely manner
even if prices increased substantially after the Proposed
Acquisition.  Additionally, new entry into the markets for portable
flaw detectors, corrosion thickness gages, and precision thickness
gages is unlikely to occur because the costs of entering the
markets are high relative to the limited sales opportunities
available to new entrants.

IV.   The Consent Agreement

The Consent Agreement effectively remedies the acquisition’s
anticompetitive effects in the U.S. markets for the research,
development, manufacture, and sale of portable flaw detectors,
corrosion thickness gages, and precision thickness gages by
requiring GE to divest its worldwide Panametrics ultrasonic NDT
business.  Pursuant to the Consent Agreement, the Panametrics
ultrasonic NDT business will be divested to R/D Tech.  The
divestiture will take place no later than twenty (20) days from the
date GE consummates its acquisition.  If the Commission
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determines that R/D Tech is not an acceptable buyer or that the
manner of the divestiture is not acceptable, GE must unwind the
sale and divest the Panametrics ultrasonic NDT business to a
Commission-approved buyer within ninety (90) days.  Should GE
fail to accomplish the divestiture within the time and in the
manner required by the Consent Agreement, the Commission may
appoint a trustee to divest the Panametrics ultrasonic NDT
business subject to Commission approval.  The trustee will have
the exclusive power and authority to accomplish the divestiture
within twelve (12) months of being appointed, subject to any
necessary extensions by the Commission.

The Commission’s goal in evaluating possible purchasers of
divested assets is to maintain the competitive environment that
existed prior to the acquisition.  A proposed buyer of divested
assets must not itself present competitive problems.  The
Commission is satisfied that R/D Tech is a well-qualified acquirer
of the divested assets.  R/D Tech, a private corporation
headquartered in Quebec, Canada, researches, designs,
manufactures and sells eddy current, acoustic emission, and
phased array instruments for manual and automated NDT
inspections.  With U.S. offices located in Massachusetts, North
Carolina, Pennsylvania, and Texas, R/D Tech has the resources,
related experience and capabilities to ensure that it will become an
effective competitor in the markets for portable flaw detectors,
corrosion thickness gages and precision thickness gages.  R/D
Tech has the necessary industry expertise to replace the
competition that existed prior to the Proposed Acquisition. 
Furthermore, R/D Tech does not pose separate competitive issues
as the acquirer of the divested assets because R/D Tech does not
produce, or is not a major supplier of, any of the product lines
being acquired.

The Consent Agreement contains several provisions designed
to ensure that the divestiture of the Panametrics NDT business is
successful.  For a period of one (1) year from the date the
divestiture of the business is accomplished, GE is prohibited from
soliciting or inducing any employees or agents of the ultrasonic
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NDT equipment business involved in the divestiture to terminate
their employment with R/D Tech.  The Consent Agreement also
requires that, post-divestiture, any remaining GE employees with
access to confidential business information related to the
Panametrics ultrasonic NDT business sign a confidentiality
agreement.  Pursuant to this agreement, employees will be
required to maintain confidential business information as strictly
confidential, including the nondisclosure of such confidential
information to other GE employees.  Finally, the Decision and
Order allows the Commission to appoint an Interim Monitor, if
necessary, to assure that GE complies with all of its obligations
and performs all of its responsibilities as required by the Consent
Agreement.

The Consent Agreement also contains an Order to Maintain
Assets.  This will serve to protect the viability, marketability and
competitiveness of the Panametrics ultrasonic NDT business until
it is divested to R/D Tech.  The Order to Maintain Assets became
effective upon the date the Commission accepted the Consent
Agreement for placement on the public record and will remain in
effect until GE successfully divests the Panametrics ultrasonic
NDT business according to the terms of the Decision and Order. 

In order to ensure that the Commission remains informed about
the status of the Panametrics ultrasonic NDT business pending
divestiture, and about the efforts being made to accomplish the
divestiture, the Consent Agreement requires GE to file periodic
reports with the Commission until the divestiture is accomplished.

The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the proposed Decision and Order or the
Order to Maintain Assets, or to modify their terms in any way.
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IN THE MATTER OF

TENET HEALTHCARE CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4106; File No. 0210119

Complaint, January 29, 2004--Decision, January 29, 2004

This consent order addresses practices used by Respondent Tenet Healthcare

Corporation, a for-profit corporation that owns or operates more than 100

hospitals throughout the United States; Respondent Frye Regional Medical

Center, a for-profit corporation owned by Tenet Healthcare Corporation that

operates a 338-bed hospital in Hickory, North Carolina; and the Piedmont

Health Alliance, Inc. (“PHA”), a for-profit physician-hospital organization

operating in the western North Carolina area of Catawba, Burke, Caldwell, and

Alexander Counties (known as the “Unifour” area), which has as members

approximately 450 physicians – or roughly 75 percent of the physicians in the

Unifour area – and three of the five  Unifour area hospitals, including Frye

Regional Medical Center.  The order, among other things, prohibits the

respondents from entering into or facilitating any agreement between or among

any physicians practicing in the Unifour area (1) to negotiate with payors on

any physician’s behalf; (2) to deal, not to deal, or threaten not to  deal with

payors; (3) on what terms to deal with any payor; or  (4) not to deal individually

with any payor, or to deal with any payor only through an arrangement

involving PHA.  The order also prohibits the respondents from facilitating

exchanges of information between or among physicians concerning whether, or

on what terms, to contract with a payor, and from attempting to engage in – or

inducing anyone to engage in – any action prohibited by the order.  In addition,

the order requires the respondents, for five years, to notify the Commission at

least 60  days prior to initially contacting, negotiating with, or entering into

agreements with payors, concerning any qualified risk-sharing arrangement or

qualified clinically-integrated arrangement, as defined in and permitted under

the order.  The order also prohibits the respondents from challenging or

interfering with the termination, required by any Commission order, of any

contract between PHA and any payor pursuant to which Frye is reimbursed for

hospital, physician, or other healthcare services.

Participants

For the Commission: David M. Narrow, Christi J. Braun,
Karan R. Singh, Mary Connelly-Draper, Emily Jones, David R.
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Pender, Jeffrey W. Brennan, Joseph Eckhaus, Roberta S. Baruch,
Timothy A. Deyak, Louis Silvia and Mary T. Coleman.

For the Respondents: Clifford H. Aronson, Skadden, Arps,
Slate, Meagher & Flom, L.C.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41 et seq., and by virtue of the
authority vested in it by said Act, the Federal Trade Commission
(“Commission”), having reason to believe that Tenet Healthcare
Corporation (“Tenet”) and Frye Regional Medical Center, Inc.
(“Frye”), herein collectively referred to as “Respondents,” have
violated Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public
interest, hereby issues this Complaint stating its charges in that
respect as follows:

NATURE OF THE CASE

1.  This action concerns a horizontal agreement among
approximately 450 physician shareholders and non-shareholder
subcontracted physicians (collectively, “physician members”) of
Piedmont Health Alliance, Inc. (“PHA”), to agree collectively on
the prices they demand for physician services from payors,
including health insurance plans, health maintenance
organizations, preferred provider organizations, employers
directly providing self-funded health care benefits to their
employees and their employees’ dependents, and other third-party
purchasers of health care benefits.  The physicians, in conspiracy
with Frye and with and through PHA, have eliminated price
competition to the detriment of payors and consumers in the
“Unifour area” of North Carolina, which comprises Alexander,
Burke, Caldwell, and Catawba Counties.
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THE RESPONDENTS AND OTHER PARTIES

2.  PHA, a physician-hospital organization (“PHO”), is a for-
profit corporation based in Hickory, North Carolina. 

3.  PHA’s three hospital members are Frye, Caldwell Memorial
Hospital (“Caldwell Memorial”), and Grace Hospital (“Grace”). 
Caldwell Memorial and Grace are organized as nonprofit
corporations. 

4.  Tenet is a for-profit corporation, organized, existing, and
doing business under and by virtue of the laws of the State of
Nevada, with its principal address at 3820 State Street, Santa
Barbara, California 93105.  

5.  Frye is a for-profit corporation, organized, existing, and
doing business under and by virtue of the laws of the State of
North Carolina, with its principal address at 420 North Center
Street, Hickory, North Carolina 28601.  Tenet controls Frye, an
acute care hospital with 338 staffed acute care beds.  Frye is the
largest hospital in the Unifour area.

6.  PHA’s 450 physician members include both primary care
and specialist physicians.  A substantial majority of these
physicians practice in small group practices on a for-profit basis. 
A small number of PHA physician members are salaried
employees of a PHA member hospital.

7.  Tenet owns one or more medical group practices that
provide physician services to patients in the Unifour area and
employ physicians who are members of PHA.

JURISDICTION AND INTERSTATE COMMERCE

8.  Tenet, through its subsidiaries, including Frye, has been
engaged in the business of providing physician and hospital
services in the Unifour area for a fee.
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9.  The general business practices of Tenet and Frye, including
the acts and practices herein alleged, are in or affecting
“commerce,” as defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

BACKGROUND

10.  Payors often contract with physicians, hospitals, and other
providers of health care services in a geographic area to create a
network of health care providers (“provider network”) that have
agreed to provide health care services to enrollees covered under
the payors’ programs.  Those providers may enter into contracts
individually and directly with the payor, or through a provider
organization, such as a PHO.

11.  To become members of payors’ provider networks,
physicians often enter into contracts with payors that establish the
terms and conditions, including fees and other competitively
significant terms, for providing health care services to enrollees
under the payors’ programs.  Physicians entering into such
contracts often agree to reductions in their usual compensation in
order to obtain access to additional patients made available to
them by the payors’ contractual relationships with their enrollees. 
Such reductions in physician fees may permit payors to constrain
increases in, or reduce, the premiums they charge to their
customers, or to offer broader benefits coverage without
increasing premium levels or out-of-pocket expenditures by
enrollees.  

12.  Medicare’s Resource Based Relative Value Scale
(“RBRVS”) is a system used by the United States Centers for
Medicare and Medicaid Services to determine the amount to pay
physicians for the services they render to Medicare patients.  The
RBRVS approach provides a method to determine fees for
specific services.  In general, payors in the Unifour area make
contract offers to individual physicians or groups at a price level
specified as some percentage of the RBRVS fees for a particular
year (e.g., “110% of 2003 RBRVS”).
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13.  Absent agreements among competing physicians on the
prices and other contract terms on which they will provide
services to the payor’s enrollees, competing physicians or medical
group practices decide unilaterally whether to enter a contract to
participate in the payor’s provider network on the terms and
conditions, including price, offered by the payor.

14.  Some self-insured employers contract with other payors to
gain access to established provider networks.  Payors who are not
self-insured employers typically sell their programs to various
customers, including employers or other entities that purchase or
arrange for (and sometimes pay all or part of the cost of) programs
providing health care benefits to their employees and their
employees’ dependents.  

15.  To be marketable and competitive in the Unifour area, a
payor’s health plan generally must include in its physician
network a large number of primary care and specialist physicians,
offering services in a sufficient number of practice fields, who are
available to customers at convenient or accessible locations, and
at affordable prices.  Because the substantial majority of the
primary care and specialist physicians who practice in the Unifour
area are members of PHA, many payors doing business in the
Unifour area cannot offer marketable and competitive health plans
without having at least a substantial portion of PHA’s physician
members in their provider networks.

FRYE WAS INSTRUMENTAL IN PHA’S FORMATION
AND EXPANSION

16.  In 1993, Frye’s Chief Executive Officer (“CEO”)
formulated a plan to create a PHO that would include Frye and
physicians who practiced at Frye.  Frye paid a health care
consultant to conduct surveys of physicians practicing at Frye to
determine their level of interest in forming a PHO, and the
services they would expect the PHO to offer.  The consultant told
Frye that the surveyed physicians “stated a need to form the group
to negotiate with group clout and power” and “maintain[] their
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income” in anticipation of the arrival of managed care
organizations to the Unifour area.

17.  At the request of Frye’s CEO, the chief of Frye’s medical
staff recruited eight physicians practicing at Frye to serve on a
PHO “steering committee” with Frye’s CEO and Chief Operating
Officer (“COO”).  This committee met periodically, for more than
a year, to make decisions about the purpose, form, and
organization of the PHO.

18.  Frye’s Board of Directors authorized Frye’s CEO to use
Frye funds to develop the PHO.  Some of this money was used to
pay a health care consultant and others who assisted the steering
committee in establishing the PHO.  

19.  In 1994, PHA was incorporated and its shareholders
elected a Board of Directors, made up of physician and hospital
representatives from among the PHA membership.  Frye’s COO
initially directed PHA’s operations.  Frye’s CEO conducted a
management search, which led to PHA hiring a full-time CEO in
1995.  PHA’s CEO was charged with overseeing the day-to-day
operations of PHA, subject to approval by the PHA Board.

20.  In early 1995, Frye’s CEO and other representatives of
PHA participated in discussions with Caldwell Memorial, Grace,
and their medical staffs about the possibility of joining PHA to
form a “super PHO.”  In 1996, PHA amended its Articles of
Incorporation, Bylaws, and Policies and Procedures to permit
Grace, Caldwell Memorial, and their respective medical staffs to
join PHA and share equally in its governance.

21.  Frye has invested substantial funds to further PHA’s
formation and expansion.  PHA’s other hospital members and its
physician members likewise have paid substantial money to PHA
to further PHA’s formation and expansion. 
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RESPONDENTS HAVE ENGAGED IN PRICE-FIXING
AND OTHER ANTICOMPETITIVE ACTS

22.  According to its records, PHA was “created to be a
contracting entity for its members and serves to negotiate
managed health care contracts with [payors].”  In 1994, PHA
informed potential physician members that “[e]ach [payor]
contract will be carefully reviewed to determine advantages and
disadvantages (including but not limited to reimbursement issues)
to Piedmont Health Alliance participants and only those
[contracts] which the directors determine to be favorable on
balance to our participants as a whole will be signed.”

23.  PHA’s physician members signed agreements that bound
them to participate in all contracts that PHA entered, to accept
PHA-negotiated prices, and to agree that if PHA entered into a
contract with a payor with which the physician had an individual
contract, then that physician would terminate the individual
contract.  PHA agreed to attempt to negotiate contracts with
payors that included all PHA physician members.

24.  In early 1994, the PHA steering committee established a
Contracts Committee to negotiate contracts with payors on behalf
of PHA and its physician and hospital members.  The PHA
Bylaws authorized the Contracts Committee to evaluate and
negotiate proposed contracts with payors on behalf of PHA and its
members.  Until 2001, the Contracts Committee met regularly and
was actively involved in PHA’s contracting activities.  Frye’s
COO and Chief Financial Officer (“CFO”) participated in the
activities of the Contracts Committee during this period.  Over
that period, PHA negotiated and entered into more than 50 payor
contracts.

25.  From 1994 through 1996, Frye’s CFO and COO served as
PHA’s principal contract negotiators with payors.  Beginning in
1996, PHA’s CEO and her staff assumed the responsibility for
negotiating PHA’s payor contracts, and PHA’s Board and 
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Contracts Committee advised PHA’s CEO regarding the price and
other contract terms to demand from payors.

26.  PHA’s Board must approve PHA contracts with payors
before they can take effect. PHA’s Board is composed of 14
physician directors and six hospital directors, two representing
each hospital (but with only one vote per hospital).  Contract
approval requires that both a majority of the PHA physician
directors and two of the three hospital shareholders approve the
contract.  Frye’s, the other PHA hospitals’, and the physician
members’ representatives on the PHA Board voted on the
approval of contracts containing physician fee schedules that PHA
collectively negotiated with payors.

27.  PHA hired actuaries and other consultants to develop
physician fee schedules containing price terms that PHA
subsequently demanded from payors as a condition of contracting
for the services of PHA’s physician members. 
 

28.  PHA’s most common contracting method has been to enter
into a single-signature contract between PHA and a payor that
covers the services of all PHA physician members.  Payors that
failed to reach agreement with PHA on contract terms, including
price and price-related terms, were denied access to PHA’s
physician members for inclusion in their provider networks.

29.  PHA’s physician members agreed with each other and with
PHA that they would not deal individually, or through any other
organization, with any payor with which PHA was attempting to
negotiate, or had signed, a contract jointly on behalf of PHA’s
members.  Until 2001, the physicians’ participation agreements
with PHA expressly included this provision.  After 2001, this
provision was no longer written into the PHA participation
agreements, but PHA physicians nonetheless continued to adhere
to it.  PHA’s physician members also refused to deal directly and
individually with payors after PHA terminated its contracts with
those payors.
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30.  By and through PHA, the member physicians and
hospitals, including Frye, jointly agreed to require payors, as a
condition of dealing with the PHA physicians, to refrain from
contracting with non-PHA physicians or physician organizations
in the Unifour area.

PHA’S SO-CALLED “MESSENGER” APPROACH TO
CONTRACTING CONSTITUTES PRICE-FIXING

31.  Competing physicians sometimes use a “messenger” to
facilitate their contracting with payors in ways that do not
constitute an unlawful agreement on prices and other
competitively significant terms.  Legitimate messenger
arrangements can reduce contracting costs between payors and
physicians.  A messenger can be an efficient conduit to which a
payor submits a contract offer, with the understanding that the
messenger will transmit that offer to a group of physicians and
inform the payor how many physicians across specialties accept
the offer or have a counteroffer.  At less cost, payors can thus
discern physician willingness to contract at particular prices, and
assemble networks, while physicians can market themselves to
payors and assess contracting opportunities.  A messenger may
not negotiate prices or other competitively significant terms,
however, and may not facilitate coordination among physicians on
their responses to contract offers.

32.  In February 2001, the PHA Board voted to change
prospectively PHA’s method of contracting with payors for
physician services.  PHA called its new contracting method the
“modified messenger model.”  PHA told physician members that
this contracting method would not apply to existing PHA payor
contracts or to contracts then in the final stages of negotiation – all
of which contained price and other terms that the PHA physician
members had fixed and jointly demanded through PHA.  Since the
PHA Board’s decision to institute its so-called “messenger”
method for contracting, many existing PHA payor contracts
renewed, and a number of new contracts were finalized, without
being processed through PHA’s messenger model.  
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33.  In setting up this new contracting method, PHA told its
physician members to report to PHA the minimum price levels
they would accept under payor contracts.  To aid physicians in
making these price decisions, PHA informed them of the prices
they had been paid for their most common medical procedures
under several pre-existing, PHA-negotiated payor contracts.  All
such contracts contained prices that the physicians had collusively
fixed and demanded through PHA.  Many PHA physician
members used these fixed prices to determine the prices that they
would demand under the new “messenger” method. 

34.  PHA has processed a total of two payor contracts for its
physician members pursuant to its “messenger” method for
contracting – one with CIGNA HealthCare of North Carolina, Inc.
(“CIGNA”), and the other with United HealthCare of North
Carolina, Inc. (“United”).  PHA and its members, including Frye,
engaged in price-fixing in connection with both contracts.  PHA
negotiated with CIGNA and United, respectively, on the overall
average price levels that each would pay to all PHA physicians in
the aggregate.  PHA engaged in this conduct without transmitting
contract offers to its physician members for their unilateral
acceptance or rejection.

35.  After fixing the overall average price level that would be
paid to all its physician members under each of these two
contracts, PHA, through its actuarial consultant, created fee
schedules that established different price levels for each medical
procedure and for different medical specialties.  The actuary
calculated these fee schedules such that, in their aggregate, they
would total the overall average price level that PHA had
negotiated for all PHA physicians to receive under the contract. 
In effect, the overall average price level was the “pie” that the
PHA physicians collectively would share, and the fee schedules
were the “pieces of the pie” that individual physicians could earn
– depending on their specialty and the procedures they performed. 
PHA negotiated for United’s and CIGNA’s acceptance of these
fee schedules.  It did so without transmitting contract offers to its
physician members for their unilateral acceptance or rejection.  

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          228    



36.  PHA negotiated with United and CIGNA regarding, or
collectively agreed on, various other contract terms as well –
including pricing terms such as a demand for periodic, across-the-
board percentage increases in physician fee levels to occur at
certain times under the contract, and cost containment programs –
without transmitting contract offers to PHA physician members
for their unilateral acceptance or rejection.

37.  After PHA had collectively negotiated with United and
CIGNA on behalf of its physician members, more than 90% of
PHA’s physician members agreed to participate in those contracts. 

FRYE CONSPIRED WITH PHA PHYSICIANS TO FIX
PHYSICIAN PRICES

38.  Beginning in 1994 and continuing through the present,
through its representatives on the PHA Board and otherwise, Frye
acted to implement and facilitate the fixing of prices that PHA
physicians charge payors for services rendered.  Frye agreed with
PHA and its physician members to fix physician prices by, among
other things: (a) approving proposed contracts with payors that
included fixed prices for PHA’s physician members; (b) rejecting
proposed contracts or contract terms, including price, that payors
offered to PHA’s physician members; (c) authorizing PHA’s
Contracts Committee and other representatives to negotiate with
payors for fixed physician fee schedules and prices; (d)
authorizing PHA representatives to make specific counteroffers to
payors containing fixed prices for PHA physician members; 
(e) authorizing development of, and approving, physician fee
schedules for use by PHA in negotiations and contracting with
payors; (f) terminating contracts for physician services between
PHA and payors; (g) approving recommendations of the PHA
Contracts Committee concerning payor contracts and terms,
including physician payment rates; and (h) refusing to contract
with payors for hospital services unless those payors agreed to
meet the PHA physicians’ price-fixed terms.
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PHA’S PRICE-FIXING IS NOT JUSTIFIED

39.  PHA’s collective negotiation of fees and other
competitively significant contract terms has not been, and is not,
reasonably necessary to achieving any efficiency-enhancing
integration.

ANTICOMPETITIVE EFFECTS

40.  Respondents’ actions described in Paragraphs 16 through
38 of this Complaint have had, or have tended to have, the effect
of restraining trade unreasonably and hindering competition in the
provision of physician services in the Unifour area of North
Carolina in the following ways, among others:

A.  price and other forms of competition among PHA’s
physician members were unreasonably restrained;

B.  prices for physician services in the Unifour area have
increased or been maintained at artificially high levels; and 

C.  health plans, employers, and individual consumers were
deprived of the benefits of competition among physicians.

VIOLATION OF THE FEDERAL TRADE COMMISSION
ACT

41.  The combination, conspiracy, acts, and practices described
above constitute unfair methods of competition in violation of
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45.  Such combination, conspiracy, acts and practices, or
the effects thereof, are continuing and will continue or recur in the
absence of the relief herein requested.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-ninth day of January,
2004, issues its Complaint against Tenet Healthcare Corporation
and Frye Regional Medical Center, Inc.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of certain acts and practices of Tenet
Healthcare Corporation (“Tenet”) and Frye Regional Medical
Center, Inc. (“Frye”), hereinafter sometimes referred to as
“Respondents,” and Respondents having been furnished thereafter
with a copy of the draft of Complaint that counsel for the
Commission proposed to present to the Commission for their
consideration and which, if issued, would charge Respondents
with violations of Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 45; and 

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order to Cease and Desist (“Consent Agreement”), containing an
admission by Respondents of all the jurisdictional facts set forth
in the aforesaid draft of Complaint, a statement that the signing of
said Consent Agreement is for settlement purposes only and does
not constitute an admission by Respondents that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated said Act, and that a Complaint should issue stating
its charges in that respect, and having accepted the executed
Consent Agreement and placed such Consent Agreement on the
public record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure described in Commission Rule 2.34, 16 C.F.R. §
2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and issues the following Order:

1. Respondent Tenet is a for-profit corporation, organized,
existing, and doing business under and by virtue of the laws of
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the State of Nevada, with its principal address at 3820 State
Street, Santa Barbara, California 93105.

2. Respondent Frye is a for-profit corporation, organized,
existing, and doing business under and by virtue of the laws of
the State of North Carolina, with its principal address at 420
North Center Street, Hickory, North Carolina 28601.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the Respondents, and the
proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply: 

A. “Respondent Tenet” means Tenet Healthcare Corporation,
its officers, directors, employees, agents, attorneys,
representatives, successors, and assigns; the subsidiaries, 
divisions, groups, and affiliates controlled by it, and the
respective officers, directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

B. “Respondent Frye” means Frye Regional Medical Center,
Inc., its officers, directors, employees, agents, attorneys,
representatives, successors, and assigns; the subsidiaries,
divisions, groups, and affiliates controlled by it, and the
respective officers, directors, employees, agents, attorneys,
representatives, successors, and assigns of each. 

C. “Piedmont Health Alliance” or “PHA” means the Piedmont
Health Alliance, Inc., its officers, directors, employees,
agents, attorneys, representatives, successors, and assigns; 
the subsidiaries, divisions, groups, and affiliates controlled
by it, and the respective officers, directors, employees,

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          232    



agents, attorneys, representatives, successors, and assigns of
each.

D. “Hospital” means a health care facility licensed by any state
as a hospital.

E. “Medical group practice” means a bona fide, integrated firm
in which physicians practice medicine together as partners,
shareholders, owners, members, or employees, or in which 
only one physician practices medicine.

F. “Participate” in an entity means (1) to be a partner,
shareholder, owner, member, or employee of such entity, or
(2) to provide services, agree to provide services, or offer to
provide services to a payor through such entity.  This
definition applies to all tenses and forms of the word
“participate,” including, but not limited to, “participating,”
“participated,” and “participation.”

G. “Payor” means any person that pays, or arranges for
payment, for all or any part of any physician or hospital
services for itself or for any other person.  “Payor” includes
any person that develops, leases, or sells access to networks
of physicians or hospitals.

H. “Person” means both natural persons and artificial persons,
including, but not limited to, corporations, unincorporated
entities, and governments.

I. “Physician” means a doctor of allopathic medicine (“M.D.”)
or a doctor of osteopathic medicine (“D.O.”).

J. “Preexisting contract” means a contract that is in effect on
the date this Order becomes final.

K. “Principal address” means either (1) primary business
address, if there is a business address, or (2) primary
residential address, if there is no business address.
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L. “Qualified clinically-integrated joint arrangement” means an
arrangement to provide physician services, hospital services,
or both physician and hospital services in which:

1. all physicians and hospitals that participate in the
arrangement participate in active and ongoing programs of
the arrangement to evaluate and modify the practice patterns
of, and create a high degree of interdependence and
cooperation among, the physicians and hospitals that
participate in the arrangement, in order to control costs and
ensure the quality of services provided through the
arrangement; and

2. any agreement concerning price or other terms or conditions
of dealing entered into by or within the arrangement is
reasonably necessary to obtain significant efficiencies
through the arrangement.

M. “Qualified risk-sharing joint arrangement” means an
arrangement to provide physician services, hospital services,
or both physician and hospital services in which:

1. all physicians and hospitals that participate in the
arrangement share substantial financial risk through their
participation in the arrangement and thereby create
incentives for the physicians and hospitals that participate
jointly to control costs and improve quality by managing the
provision of physician and hospital services, such as risk-
sharing involving:

a. the provision of physician or hospital services to payors
at a capitated rate,

b. the provision of physician or hospital services for a
predetermined percentage of premium or revenue from
payors, 
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c. the use of significant financial incentives (e.g.,
substantial withholds) for physicians or hospitals that
participate to achieve, as a group, specified cost-
containment goals, or

d. the provision of a complex or extended course of
treatment that requires the substantial coordination of
care by hospitals or physicians in different specialties
offering a complementary mix of services, for a fixed,
predetermined price, where the costs of that course of
treatment for any individual patient can vary greatly due
to the individual patient’s condition, the choice,
complexity, or length of treatment, or other factors; and

2. any agreement concerning price or other terms or conditions
of dealing entered into by or within the arrangement is
reasonably necessary to obtain significant efficiencies
through the arrangement.

N. “Tenet physician PHA member” means any physician
practicing in a medical group practice owned or controlled
in any manner by Respondent Tenet or Respondent Frye, 
whose services are paid for pursuant to a preexisting
contract between Piedmont Health Alliance and any payor,
and for as long as such physician continues to receive
payment pursuant to such contract.

O. “Unifour area of North Carolina” means the North Carolina
counties of Alexander, Burke, Caldwell, and Catawba. 

II.

IT IS FURTHER ORDERED that Respondent Tenet and
Respondent Frye, directly or indirectly, or through any corporate
or other device, in connection with the provision of physician
services in or affecting commerce, as “commerce” is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44,
cease and desist from:
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A. Entering into, adhering to, participating in, maintaining,
organizing, implementing, enforcing, or otherwise
facilitating any combination, conspiracy, agreement, or
understanding between or among any physicians practicing
in the Unifour area of North Carolina:

1. to negotiate on behalf of any physician with any payor;

2. to deal, refuse to deal, or threaten to refuse to deal with any
payor; 

3. regarding any term, condition, or requirement upon which
any physician deals, or is willing to deal, with any payor,
including, but not limited to, price terms;  or

4. not to deal individually with any payor, or not to deal with
any payor through any arrangement other than Piedmont
Health Alliance;

B. Exchanging or facilitating in any manner the exchange or
transfer of information among physicians practicing in the
Unifour area of North Carolina concerning any physician’s
willingness to deal with a payor, or the terms or conditions,
including any price terms, on which the physician is willing
to deal with a payor;

C. Attempting to engage in any action prohibited by Paragraph
II.A or II.B above; and

D. Encouraging, suggesting, advising, pressuring, inducing, or
attempting to induce any person to engage in any action that
would be prohibited by Paragraphs II.A through II.C above.

PROVIDED HOWEVER, that nothing in Paragraph II of this
Order shall prohibit any agreement involving, or conduct by,
Respondent Tenet or Respondent Frye that:
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(i) solely involves physicians employed by Respondent Tenet
or Respondent Frye, or any physician to the extent he or
she is providing services pursuant to a contract with
Respondent Tenet or Respondent Frye; or

(ii) is reasonably necessary to form, participate in, or take any
action in furtherance of a qualified risk-sharing joint
arrangement or a qualified clinically-integrated joint 
arrangement, so long as the arrangement does not restrict
the ability, or facilitate the refusal, of physicians who
participate in it to deal with payors on an individual basis
or through any other arrangement.

III.

IT IS FURTHER ORDERED that Respondent Tenet shall
assure that no Tenet physician PHA member, directly or
indirectly, or through any corporate or other device, in connection
with the provision of physician services in or affecting commerce,
as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44, submits claims for payment
pursuant to a preexisting contract between Piedmont Health
Alliance and any payor, where such claims are for services
provided at any time ninety (90) or more days after the date this
Order becomes final;  provided, however, that Respondent Tenet
may permit any Tenet physician PHA member to continue to
submit claims for payment pursuant to contracts listed in
Confidential Appendix A of this Order. 

IV.

IT IS FURTHER ORDERED that, for a period of four (4)
years after the date this Order becomes final, Respondent Tenet
and Respondent Frye, directly or indirectly, or through any
corporate or other device, shall cease and desist from entering into
any arrangement with any physicians pursuant to which
Respondent Tenet or Respondent Frye acts as a messenger, or as
an agent, for or on behalf of any physicians practicing in the
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Unifour area of North Carolina, with payors regarding contracts or
terms of dealing involving the physicians and payors.

PROVIDED, HOWEVER, that, nothing in Paragraph IV of
this Order shall prohibit any agreement involving, or conduct by,
Respondent Tenet or Respondent Frye that solely involves
physicians employed by Respondent Tenet or Respondent Frye, or
any physician to the extent he or she is providing services
pursuant to a contract with Respondent Tenet or Respondent Frye.

V.

IT IS FURTHER ORDERED that:

A. For five (5) years after the date this Order becomes final,
pursuant to each qualified risk-sharing joint arrangement
with any physician or each qualified clinically-integrated
joint arrangement with any physician in which Respondent
Frye is a participant (“Arrangement”), Respondent Tenet or
Respondent Frye shall notify the Secretary of the
Commission in writing (“Notification”) at least sixty (60)
days prior to either Respondent’s contacting a payor,
pursuant to an Arrangement to negotiate or enter into any
agreement relating to price or other terms or conditions of
dealing with any payor, on behalf of any physician or
hospital in such Arrangement.

PROVIDED, HOWEVER, that Notification shall not be
required for any Arrangement in which all the physician
participants:
 

(i) are employed only by Respondent Tenet, Respondent Frye,
or Respondents Tenet and Frye; or

(ii) are physicians who have contracted with Respondent
Tenet or Respondent Frye, but only to the extent that the
physician is providing services pursuant to that contract.
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PROVIDED FURTHER, that Notification shall not be
required for subsequent contacts with any payors pursuant to any
Arrangement for which Notification has been given pursuant to
this Paragraph V.A.

B. With respect to any Arrangement, Respondent Tenet or
Respondent Frye shall include the following information in
the Notification:

1. the name, address, telephone number, medical specialty, and
medical practice group, if applicable, of each physician
participant, and the name of each hospital where he or she
has privileges;

2. the name and telephone number of the person responsible
for each hospital participant’s relationship with the
Arrangement;

3. a description of the Arrangement and its purpose, function,
and geographic area of operation;

4. a description of the nature and extent of the integration and
the efficiencies resulting from the Arrangement;

5. an explanation of how any agreement on prices (or on
contract terms related to price) furthers the integration and
achieves the efficiencies of the Arrangement;

6. a description of any procedures proposed to be implemented
to limit possible anticompetitive effects resulting from the
Arrangement or its activities; and

7. all studies, analyses, and reports that were prepared for the
purpose of evaluating or analyzing competition for
physician or hospital services in any area, including, but not
limited to, the market share of physician services in any area
or the market share of hospital services in any area.
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C. If, within sixty (60) days from the Commission’s receipt of
the Notification, a representative of the Commission makes
a written request for additional information to Respondent
Tenet or Respondent Frye, Respondent Tenet or Respondent
Frye shall not engage in any conduct described in Paragraph
V.A. of this Order prior to the expiration of thirty (30) days
after substantially complying with such request for
additional information, or such shorter waiting period as
may be granted in writing from the Bureau of Competition. 
The expiration of any waiting period described herein
without a request for additional information or without the
initiation of an enforcement proceeding shall not be
construed as a determination by the Commission or its staff
that a violation of the law or of this Order may not have
occurred.  Further, receipt by the Commission from
Respondent Tenet or Respondent Frye of any Notification of
an Arrangement is not to be construed as a determination by
the Commission that any such Arrangement does or does
not violate this Order or any law enforced by the
Commission.

VI.

IT IS FURTHER ORDERED that:

A. Respondent Tenet and Respondent Frye shall not challenge
or interfere with any termination, required by a Commission
order, of a contract between Piedmont Health Alliance and
any payor, pursuant to which contract Respondent Frye
receives payment for the provision of hospital, physician, or
any other healthcare services. 

B. Within thirty (30) days after the date this Order becomes
final, Respondent Tenet shall distribute by e-mail with
return receipt requested, or by first-class mail with return
receipt requested, a copy of this Order and the Complaint:
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1. to each officer who is at the level of senior vice-president or
higher, each member of the board of directors, and each
regional director of managed care of Respondent Tenet; 

2. to the chief executive officer, the chief financial officer, and
each person having primary responsibility for managed care
contracting of each hospital owned or controlled by
Respondent Tenet, except for Respondent Frye; and

3. to each officer, each member of the board of directors, and
each person having primary responsibility for managed care
contracting of Respondent Frye.

C. Within thirty (30) days after the date this Order becomes
final, Respondent Tenet shall distribute by first-class mail,
return receipt requested, a copy of this Order and the
Complaint to the chief executive officer of each payor with
which Respondent Frye has a record of having been in
contact since January 1, 1994, regarding contracting for the
provision of hospital services or physician services.

 
D. For a period of five (5) years after the date this Order

becomes final, Respondent Tenet shall distribute by e-mail
with return receipt requested, or by first-class mail with
return receipt requested, a copy of this Order and the
Complaint: 

1. to each officer who becomes a senior vice-president or
higher, each member of the board of directors, and each
regional director of managed care of Respondent Tenet, and
who did not previously receive a copy of this Order and the
Complaint, within ninety (90) days of the time that he or she
assumes such responsibility;

2. to each person who becomes the chief executive officer, the
chief financial officer, or a person having primary
responsibility for managed care contracting of each hospital
owned or controlled by Respondent Tenet, except for
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Respondent Frye, and who did not previously receive a copy
of this Order and the Complaint; and

3. to each person who becomes an officer, a member of the
board of directors, or a person having primary responsibility
for managed care contracting of Respondent Frye within
ninety (90) days of the time that he or she assumes such
responsibility.

E. For a period of five (5) years after the date this Order
becomes final, Respondent Tenet shall:

1. distribute by first-class mail, return receipt requested, a copy
of this Order and the Complaint to each payor that contracts
with Respondent Frye for the provision of hospital or
physician services, and that did not previously receive a 
copy of this Order and the Complaint, within thirty (30)
days of the time that such payor enters into such contract;

2. annually publish a copy of this Order and the Complaint in
an official annual report or newsletter sent to all physicians
employed by and hospitals owned by Respondent Tenet
within the Unifour area of North Carolina, with such
prominence as is given to regularly featured articles; and

3. cooperate with the Commission in any action related to this
proceeding that the Commission may take against Piedmont
Health Alliance or any physician who participates in
Piedmont Health Alliance, by i) producing, at its own
expense, information and documents in its or Respondent
Frye’s possession, custody, or control; ii) making its or
Respondent Frye’s representatives available to provide
deposition or hearing testimony, as may be requested by any
duly authorized representative of the Commission; and iii)
making its or Respondent Frye’s representatives available,
upon reasonable notice, for interviews in person or by 
telephone with Commission staff.  Nothing in this paragraph
shall require the production of materials as to which
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Respondent Tenet or Respondent Frye may assert a valid
claim of privilege on its own behalf or pursuant to the terms
of any written joint defense agreement with any respondent
in any Commission proceeding against Piedmont Health
Alliance or any physician who participates in Piedmont
Health Alliance.

F. Respondent Tenet shall file a verified written report within
sixty (60) days after the date this Order becomes final,
annually thereafter for five (5) years on the anniversary of
the date this Order becomes final, and at such other times as
the Commission may by written notice require.  Each such
report shall include:

1. a detailed description of the manner and form in which
Respondent Tenet and Respondent Frye have complied and
are complying with this Order;

2. the name, address, and telephone number of each payor with
which Respondent Frye has had any contact related to
contracting since this Order became final;

3. copies of the e-mail return receipts and signed postal return
receipts required by Paragraphs VI.B through VI.E of this
Order; and

4. a detailed description of any actions taken in furtherance of
a qualified risk-sharing joint arrangement or a qualified
clinically-integrated joint arrangement provided for in
Paragraph II of this Order.

PROVIDED, HOWEVER, that, if Respondent Frye no longer
is owned or controlled by Respondent Tenet, then Respondent
Frye (rather than Respondent Tenet) shall have the obligation to
comply with those provisions of Paragraphs VI.B through VI.F of
this Order to the extent applicable to officers, members of the
board of directors, other officials, or official reports or newsletters
of Frye.
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VII.

IT IS FURTHER ORDERED that each Respondent shall
notify the Commission at least thirty (30) days prior to any
proposed change in it, such as dissolution, assignment, sale
resulting in the emergence of a successor company or corporation,
the creation or dissolution of subsidiaries, or any other change in
Respondent Tenet or Respondent Frye that may affect compliance
obligations arising out of this Order.

VIII.

IT IS FURTHER ORDERED that each Respondent shall
notify the Commission of any change in its principal addresses
within twenty (20) days of such change in address.

IX.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, Respondent
Tenet and Respondent Frye shall permit any duly authorized
representative of the Commission:

A. Access, during office hours and in the presence of counsel,
to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, calendars, and other records
and documents in their possession, or under their control,
relating to any matter contained in this Order;

B. Upon five (5) days’ notice to Respondent Tenet and
Respondent Frye, and in the presence of counsel, and
without restraint or interference from them, to interview
officers, directors, or employees of Respondent Tenet and
Respondent Frye.
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X.

IT IS FURTHER ORDERED that this Order shall terminate
on January 29, 2024.
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Confidential Appendix A

[REDACTED FROM PUBLIC RECORD VERSION]
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a proposed consent order with
Tenet Healthcare Corporation (“Tenet”) and Frye Regional
Medical Center, Inc. (“Frye”).  The agreement settles charges that
Tenet and Frye (“Respondents”) violated Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45, by directly facilitating the
orchestration and implementation of agreements among the
physician members of Piedmont Health Alliance, Inc. (“PHA”) to
fix prices and other terms on which the physicians would deal
with health plans, and to refuse to deal with such purchasers
except on collectively-determined terms.  The proposed consent
order has been placed on the public record for 30 days to receive
comments from interested persons.  Comments received during
this period will become part of the public record.  After 30 days,
the Commission will review the agreement and the comments
received, and will decide whether it should withdraw from the
agreement or make the proposed order final.

The purpose of this analysis is to facilitate public comment on
the proposed order.  The analysis is not intended to constitute an
official interpretation of the agreement and proposed order, or to
modify its terms in any way.  Further, the proposed consent order
has been entered into for settlement purposes only and does not
constitute an admission by Tenet or Frye that they violated the law
or that the facts alleged in the complaint (other than jurisdictional
facts) are true.

The Complaint Allegations

Frye is a for-profit corporation that operates a 338-bed hospital
in Hickory, North Carolina.  Tenet is a for-profit corporation that
owns or operates over 100 hospitals throughout the United States,
including Frye.  Frye was instrumental in the foundation and
operation of PHA, a for-profit physician-hospital organization
(“PHO”), operating in the western North Carolina area of
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Catawba, Burke, Caldwell, and Alexander Counties that is known
as the “Unifour” area.  PHA has as members approximately 450
physicians, or roughly 75% of the physicians in the Unifour area,
and three of the five Unifour area hospitals, including Frye.  A
separate complaint has been issued against PHA and 10 of its
physician leaders relating to their activities. 

In 1993, Frye’s Chief Executive Officer (“CEO”) developed a
plan to create a PHO that would include Frye and the physicians
practicing at Frye.  He hired a consultant to survey the Frye
physicians regarding what they would expect from a PHO.  The
consultant reported that the Frye practicing physicians “stated a
need to form the group to negotiate with group clout and power”
and “maintain their income” in anticipation of the arrival of
managed care organizations in the Unifour area.  Frye’s CEO and
Chief Operating Officer (“COO”), along with eight physicians
practicing at Frye, formed a steering committee, which was
responsible for establishing and organizing the PHO.  

PHA was established in 1994 with the aim of facilitating
collective bargaining by physicians with health plans in order to
obtain more favorable fees and other terms than PHA’s physician
members could obtain through dealing individually with health
plans.  In early 1994, the PHA steering committee established the
Contracts Committee to negotiate contracts with payors on behalf
of PHA’s physician members.  Frye’s Chief Financial Officer
(“CFO”) and COO actively participated on the Contracts
Committee, and were the PHA physicians’ principal contract
negotiators between 1994 and 1996.  In 1996, PHA expanded to
include Caldwell Memorial Hospital (“Caldwell Memorial”) and
Grace Hospital (“Grace”), both nonprofit hospitals, and their
respective medical staffs.

PHA is managed and controlled by a Board of Directors made
up of 14 physician directors and six hospital directors, two
representing each hospital member (but with only one vote per
hospital member).  Thus, Frye has two representatives on the PHA
Board of Directors. Both a majority of PHA physician directors
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and two of the three voting hospital directors must approve each
payor contract entered into on behalf of PHA’s physician
members.  The PHA Board representatives voted on the approval
of contracts containing physician fee schedules that PHA
collectively negotiated with payors.  Since 1994, PHA has
negotiated and executed over 50 contracts with payors.

The complaint alleges that with the assistance of Frye and
Tenet, PHA has successfully coerced a number of health plans to
pay artificially high prices to PHA physician members, and
thereby raised the cost of medical care in the Unifour area.  As a
result of the challenged actions of Tenet and Frye, consumers in
the Unifour area have been, and are, deprived of the benefits of
competition among physicians.  By facilitating agreements among
PHA member physicians to deal only on collectively-determined
terms, and through PHA’s and its members’ actual or threatened
refusals to deal with health plans that would not meet those terms,
Tenet and Frye have violated Section 5 of the FTC Act.  The
collective negotiation of fees and other competitively significant
terms by PHA physician members with the assistance of Frye and
Tenet has not been, and is not, reasonably necessary to achieving
any efficiency-enhancing integration.

The Proposed Consent Order

The proposed consent order is designed to remedy the illegal
conduct charged in the complaint and prevent its recurrence, while
allowing Tenet and Frye to engage in legitimate conduct that does
not impair competition.  For example, other than the limitation in
Paragraph IV regarding acting as an agent or messenger, the
proposed order does not prohibit involvement in vertical
arrangements between Frye or Tenet and physicians that do not
involve illegal horizontal agreements among physicians.  The
proposed order is similar to recent orders that the Commission has
issued to settle charges relating to unlawful agreements to raise
physician prices.

The proposed order’s specific provisions are as follows:
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The order’s core prohibitions are contained in Paragraphs II,
III, and IV.  Paragraph II.A prohibits Tenet and Frye from entering
into or facilitating any agreement between or among any
physicians practicing in the Unifour area: (1) to negotiate with
payors on any physician’s behalf; (2) to deal, not to deal, or
threaten not to deal with payors; (3) on what terms to deal with
any payor; or (4) not to deal individually with any payor, or to
deal with any payor only through an arrangement involving PHA.

Other parts of Paragraph II reinforce these general prohibitions. 
Paragraph II.B prohibits the Respondents from facilitating
exchanges of information between or among physicians
concerning whether, or on what terms, to contract with a payor. 
Paragraph II.C bans them from attempting to engage in any action
prohibited by Paragraph II.A or II.B.  Paragraph II.D prohibits
Respondents from inducing anyone to engage in any action
prohibited by Paragraphs II.A through  II.C.

As in other orders addressing health care providers’ collective
bargaining with payors, certain kinds of agreements are excluded
from the general bar on joint negotiations.  First, Tenet and Frye
would not be barred from activities solely involving their
employed physicians.  Second, Tenet and Frye are not precluded
from engaging in conduct that is reasonably necessary to form or
participate in legitimate joint contracting arrangements among
competing hospitals and physicians, whether a “qualified risk-
sharing joint arrangement” or a “qualified clinically-integrated
joint arrangement.”  However, such arrangements must not restrict
the ability, or facilitate the refusal, of the arrangements’ physician
members to deal with payors on an individual basis or through any
other arrangement.  As discussed below in connection with
Paragraph V, Tenet and Frye are required to notify the
Commission about such an arrangement prior to negotiating on
behalf of the arrangement’s members or before those members
jointly discuss any terms of dealing with a payor.

As defined in the proposed order, a “qualified risk-sharing joint
arrangement” must satisfy two conditions.  First, all physician and
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hospital participants must share substantial financial risk through
the arrangement and thereby create incentives for the physician or
hospital participants jointly to control costs and improve quality
by managing the provision of services.  Second, any agreement
concerning reimbursement or other terms or conditions of dealing
must be reasonably necessary to obtain significant efficiencies
through the joint arrangement.

As defined in the proposed order, a “qualified clinically-
integrated joint arrangement” also must satisfy two conditions. 
First, all physician and hospital participants must participate in
active and ongoing programs to evaluate and modify their clinical
practice patterns, creating a high degree of interdependence and
cooperation among physicians and/or hospitals, in order to control
costs and ensure the quality of services provided.  Second, any
agreement concerning reimbursement or other terms or conditions
of dealing must be reasonably necessary to obtain significant
efficiencies through the joint arrangement.

Paragraph III requires Tenet to assure that no physician
practicing in a medical group practice owned or controlled in any
manner by Tenet or Frye submits claims for payment pursuant to a
preexisting contract between PHA and any payor, where such
claims are for services provided at any time 90 or more days after
the date the order becomes final.  However, the order permits
these physicians to continue to submit claims for services pursuant
to certain PHA contracts listed in Confidential Appendix A.  The
purpose of Paragraph III is to prevent Tenet and Frye employed or
contracted physicians from continuing to receive the benefit of the
unlawfully fixed prices under PHA’s contracts with payors.
  

Paragraph IV prohibits Tenet and Frye, for four years, from
directly or indirectly entering into any arrangements with any
physicians practicing in the Unifour area under which Tenet or
Frye would act as an agent or messenger for those physicians
regarding contracting or terms of dealing with payors.  An
exception is made for those physicians employed by Tenet or
Frye.
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In the event that Frye or Tenet forms a qualified risk-sharing
joint arrangement or a qualified clinically-integrated joint
arrangement, Paragraph V requires the Respondents, for five
years, to notify the Commission at least 60 days prior to initially
contacting, negotiating, or entering into agreements with payors
concerning the arrangement.  This notice is not required for
arrangements in which all the physician participants are employed
by Frye or Tenet.  Notification is not required for subsequent
negotiations or agreements with payors pursuant to any
arrangement for which notice was already given under Paragraph
V.  Paragraph V.B sets out the information necessary to make the
notification complete.  Paragraph V.C establishes the
Commission’s right to obtain additional information regarding the
arrangement.

Paragraph VI.A prohibits Tenet and Frye from challenging or
interfering with the termination, required by any Commission
order, of any contract between PHA and any payor, pursuant to
which Frye is reimbursed for hospital, physician, or other
healthcare services.  This provision helps to ensure the
effectiveness of any future Commission order against PHA.

Paragraph VI.B requires Tenet to distribute the order and
complaint, within 30 days after the order becomes final, to each
officer who is at the level of senior vice-president or higher, each
member of the board of directors, and each Tenet regional director
of managed care; to the CEO, the CFO, and each person having
primary responsibility for managed care contracting of each
hospital, other than Frye, owned or controlled by Tenet; and to
each officer, each member of the board of directors, and each
person having primary responsibility for managed care contracting
for Frye.

Paragraph VI.C requires Tenet to distribute the complaint and
order, within 30 days after the order becomes final, to every payor
with which Frye has been in contact since January 1, 1994,
regarding the provision of hospital or physician services.
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Paragraph VI.E.3 requires Tenet to cooperate with Commission
staff in any litigation, or other action taken by the Commission,
against PHA and any of its member physicians.

The remaining provisions of Paragraph VI, and Paragraphs VII
through IX, of the proposed order impose obligations on Tenet (or
Frye, if it is no longer owned or controlled by Tenet), with respect
to distributing the proposed complaint and order to payors that
contract with Frye and to other specified persons, and the
reporting of certain information to the Commission.

The proposed order will expire in 20 years.
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IN THE MATTER OF

VITAL BASICS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT

Docket C-4107; File No. 0123248

Complaint, April 26, 2004--Decision, April 26, 2004

This consent order addresses practices used by Respondent Vital Basics, Inc.,

and by Respondents Robert B. Graham and  Michael B. Shane, individually and

as officers of the corporation, relating to the advertising and promotion of

Focus Factor – a dietary supplement containing, among other things, vitamins,

minerals, botanicals, and amino acids – and V-Factor Natural Pack, a dietary

supplement containing, among other things, yohimbine and L-argenine that was

marketed as a men’s sexual performance enhancer.  The order, among other

things, prohibits the respondents from representing that Focus Factor or any

substantially similar product  (1)  improves the focus, memory, and

concentration of healthy adults; (2) alleviates stress, fatigue, irritability and

mood swings in healthy adults; (3) makes children and teenagers feel more

alert, focused, and mentally sharp; (4) improves students’ ability to concentrate

and their academic performance; or (5) improves senior citizens’ memory,

mental clarity, and energy; unless the claims are substantiated by competent and

reliable scientific evidence.  The order also prohibits the respondents from

making any future claims about the safety, performance, benefits, or efficacy of

any food, drug, or dietary supplement for certain functions or processes – or the

treatment, cure, mitigation, or prevention, of any disorder – without possessing

competent and reliable scientific evidence that supports such claims.  The order

requires the respondents to disclose any material connection that exists between

an endorser  and the respondents or any other person or entity – involved  in

marketing or selling the product or program that is the subject of the

endorsement – and to pay $1 million to the Commission.

Participants

For the Commission: Tawana E. Davis, Shira D. Modell,
Heather Hippsley, Mary K. Engle and Dennis Murphy.

For the Respondent: Jonathan Shapiro, Moon, Moss, McGill &
Shapiro, P.A., and William C. MacLeod, Collier Shannon Scott,
PLLC.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
Vital Basics, Inc., a corporation, Robert B. Graham, individually
and as an officer of Vital Basics, Inc., and Michael B. Shane,
individually and as an officer of Vital Basics, Inc.
(“respondents”), have violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:

1. Respondent Vital Basics, Inc. (“Vital Basics”) is a Maine
corporation with its principal office or place of business at 100
Commercial Street, Portland, Maine 04101.  

2. Respondent Robert B. Graham (“Graham”) is an officer and
director of respondent Vital Basics.  Individually or in concert
with others, he formulates, directs, or controls the policies, acts, or
practices of Vital Basics, including the acts or practices alleged in
this complaint.  His principal office or place of business is the
same as that of Vital Basics.

3. Respondent Michael B. Shane is an officer and director of
respondent Vital Basics.  Individually or in concert with others, he
formulates, directs, or controls the policies, acts, or practices of
Vital Basics, including the acts or practices alleged in this
complaint.  His principal office or place of business is that of
Vital Basics’ wholly-owned subsidiary, Vital Basics Media, Inc.,
330 Madison Avenue, New York, NY 10017.

4. Respondents have advertised, labeled, offered for sale, sold,
and distributed the dietary supplement Focus Factor since at least
2000.  According to the package label, Focus Factor contains
more than forty (40) ingredients, including vitamins, minerals,
dimethylaminoethanol, Bacopa monnieri extract, huperzine, and
phosphatidyl serine.  Respondents Vital Basics, Graham, and
Shane sell adult and children’s versions of Focus Factor.  A bottle
of adult Focus Factor costs $74.95.  A bottle of children’s Focus
Factor costs $49.95.
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5. Respondents have also advertised, labeled, offered for sale,
sold, and distributed the dietary supplement V-Factor Natural
Pack (hereinafter “V-Factor”) since at least 2000.  According to
the package label, V-Factor contains L-arginine, yohimbine, and
ginkgo biloba. 

6. Focus Factor and V-Factor are “foods” or “drugs” within the
meaning of Sections 12 and 15 of the Federal Trade Commission
Act.

7. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in
Section 4 of the Federal Trade Commission Act.

ADVERTISING AND PROMOTION OF FOCUS FACTOR
AND V-FACTOR 

8. Respondents have disseminated or have caused to be
disseminated advertisements for Focus Factor, including but not
limited to the attached Exhibits A through I.  These
advertisements contain the following statements:  

Radio Advertising

a.  “Smith:  I’m Dr. Kyl Smith.  A poor memory can be
embarrassing.  In business it can cost you money.

I’ve spent my career studying brain function, and I’ve
created an amazingly effective supplement called Focus
Factor.  It’s a unique supplement that enhances your natural
brain chemistry to improve memory, focus and
concentration.

In just a few days, you’ll actually feel it working.  You’ll
absorb the information in books like a sponge.  You’ll be
able to recall facts, figures and names more easily.  You’ll
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feel more alert, more focused, and ‘on task.’”  [Exhibit A: 
“Kyl 2”  (emphasis in original)]

b. “Smith:  This is Dr. Kyl Smith. . . . My dietary supplement,
called Focus Factor, is helping thousands of families
improve their focus, memory, mood, concentration, and
energy.

 (Electronic voice mail ‘beep’) 

Ware:  This is Marlene Ware.  I’m calling on behalf of my
son.  He’s having a tough time at school, and this has made
such a difference.  He’s remembering things.  I can’t believe
it!  I wanted to tell you how much of a difference it’s made
for my son . . . Focus Factor.  It has made a tremendous
difference.

Smith:  Focus Factor is safe, it’s natural, and it works.  Call
now so you can immediately begin improving your memory,
concentration, mood, focus and energy.”   [Exhibit B: 
“Donut Ware” ]

c. “Smith:   I’m Dr. Kyl Smith.  I’ve seen first-hand how
frustrating it can be when a child has trouble with focus and
concentration.  Parents come to me because their children
are unfocused, distracted . . . and they just don’t know what
to do about it. 

That’s why I developed Focus Factor.  It’s an effective, all-
natural supplement with one purpose:  to give your child’s
brain the exact nutrients it needs to function at its very best.

Focus Factor is for students who need help with
concentration, and memory.  In just a few days, your child
will feel alert, focused, and mentally sharp.

And by the way, there’s also an adult formula I created for
grown-ups who want to improve memory, concentration,
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and mood.”  [Exhibit C:  “School’s in Session” (emphasis in
original)]

d. “I’m Rob Graham, president of Vital Basics.  Our
revolutionary Focus Factor all-natural supplement was
developed to expand your powers of focus.  Have you ever
noticed how effortless things seem when you’re ‘on?’ 
You’re ‘on’ when your brain function is high.  You’re ‘off’
when your brain function is low.  Focus Factor contains
over 50 nutrients sharpen your brain function.”  [Exhibit D: 
“Rob 3” (emphasis in original)]

e. “Host:  Well hello again . . . welcome to the Vitalbasics
radio program.  We bring you vital health information on
over 300 great radio stations covering all 50 states . . . and
y’know what?  I can count on two fingers – literally – the
number of times I’ve actually invited a guest back on this
program.  Today is one of those times.  

Dr. Kyl Smith is back with us at our invitation, and this time
he’s right here in the studio with us . . . 

*** 
So these are just a few of the phone messages we received,
um . . . Here’s a 65-year old woman . . . . She’s been using it
for 4 days.  She says she cannot believe the change.  She
said she was slow and lethargic . . . she thought she was
getting dimwitted . . . and she says Focus Factor started
working almost immediately. 

***
Here’s a letter from a 65 year old woman I spoke with.  And
she says ‘I tried ginkgo biloba for months, and it didn’t do
anything for my memory.  But my memory is now
wonderful since I’ve started taking Focus Factor.  I noticed
the difference within a couple of days.’

***
And I have some comments from some of the doctors we’ve
spoken with.  For example, this is a medical doctor . . . this
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is an M.D. named Lee Cowden, Dr. Lee Cowden.  He’s a
cardiologist, and internist . . . and he says, uh . . . ‘Compared
to other supplements on the market, the nutrients in Focus
Factor are present at better levels . . . and in the ideal forms
more likely to enhance brain function.  Taking Focus Factor
results in a significant improvement in memory,
concentration, and overall well-being.’  Pretty strong
comment from a medical doctor.  

***
Host:  [T]his is the supplement that is designed to literally
supercharge your brain.”  [Exhibit E:  “4600” ]

f. “Host:  Hi and welcome to the VitalBasics radio program. 
I’m Bill Begley.  This is the health and wellness program
you can hear on over 200 radio stations from coast to coast. 
We’re in California, Massachusetts, Florida, Texas, Hawaii,
Alaska . . . you name it, we’re there, and we appreciate you
tuning in today.  Thank you very much for joining us.

***
My guest, on the phone with us today is Dr. Kyl Smith. . . .
Thousands and thousands of hours, folks, this man has put
into this breakthrough, this secret that we’re going to let you
in on today.  Dr. Smith, we have so much to talk about ...it’s
a blessing to have you on the program.  Welcome.

Kyl:  Thank you, Bill.  I’m honored to be here.
***

Host:   Anita Sohn is with us.  She is a school administrator. 
And listen to this, this is an amazing story:  She put her
entire class on Focus Factor.  Anita, welcome to the
program.  Can you tell us why you did that and what
happened. 

Anita:  Surely.  We were having such great challenges with
kids being able to focus and being able to actually sit still
and concentrate and do their work.  And a year earlier, both
my children had gone on the Focus Factor.  And we had
seen such a marked difference, when the parents would
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come and say “what can we do about this?” then I would
start to tell them, “Okay, this is what I would do in this
situation.  And it couldn’t hurt, it can only help . . . try it.” 
So they started, one by one, each child started testing out the
Focus Factor.  And as a result, my entire class was on the
Focus Factor.  We have just . . . we’ve had just a wonderful
time on it.

Host:  So you put ‘em on the product . . . and what you
found was that in many cases the kids seemed more
attentive, they got better grades some of them?

Anita:  Definitely. 
***

Smith:  [W]e see a noticeable improvement in the way a
person feels it does not matter if it’s a child, a teen or an
adult, in 1 to 10 days.  Now I typically tell people, stay on
Focus Factor each and every day consistently and you’ll
notice a difference within 2 weeks.  But I’ve got to tell you
Bill that most people come back after the first day and they
say, “Wow, what did you put in this stuff.  I haven’t felt this
good since I was a teenager.”

***
Host:  All right, we’ll continue our discussion in a moment. 
But right now I want us to listen to some doctors and what
they are saying about Focus Factor.  Folks, these are people
we spoke with earlier this week.  First we’ll hear from Dr.
Shawn Sieracki and then from Dr. Jim Van Meter.  These
are doctors who recommend Focus Factor to their patients –
adults, children, seniors – some very interesting comments
here.  And Jon, if we could, let’s roll the tape.

Dr. Shawn Sieracki:  I first heard about Focus Factor about .
. . a year and a half ago.  Dr. Kyl Smith introduced it to me
at a seminar.  And he passed out a few of the Focus Factor
tablets and from that point on I’ve been hooked on Focus
Factor.  It helps calm the mind.  And it enhances brain
function.  That is what I am finding it’s doing for women,
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men, and children as well.  It’s an excellent product just to
help enhance the brain function.  I believe Focus Factor is
the very best brain support product on the market.  Focus
Factor helps children or adults with mental fatigue . . . poor
focus and irritability . . . it helps to keep that under control. 
I believe Focus Factor is the best supplement on the market
for memory control and memory function – not just with
children, not just with adults, and not just with seniors . . . it
hits all ages, and it gives all ages the right amount of
nutrients for the brain.

Dr. Jim Van Meter:  This is Dr. Jim Van Meter.  Every time
I ever research anything, I always try the product on myself. 
Number one, if I can’t be convinced that it’s a benefit to me,
why in the world would I ever give it to anyone else?  My
son has been on it, my daughter’s been on it, my son-in-
law’s been on it . . . everyone in my family is on Focus
Factor.  Number one, yes it has vitamins and minerals in it. 
It also has essential amino acids and things that are also in
here that stimulate the brain to make the brain think, focus
and recover facts, numbers, words, definitions, etcetera. 
Where normal multi-vitamins and mineral [sic] has nothing
to do with it and can’t ever turn your brain on to thinking. 
It’s a product that everyone can trust, and be wonderfully
happy that they are giving their children and their family the
very best that can be given to them to be able to achieve
every goal they set out for.

Host:  So there you have just a few of the many doctors who
recommend Focus Factor to their patients.  These doctors
were not paid in any way for their comments today . . . . 

***
Host:  . . . And it is my great honor and pleasure right now
to have on the phone with me Representative Rick Green. 
Rick is with the state house in the State of Texas.  And he
uses Focus Factor himself and his family.  Representative
Green, welcome to the program.  Thank you very much for
joining us.   
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***
Host:  Now what’s your story with Focus Factor?

Rep. Green:  Well, you basically listed the reasons I was
looking for something like Focus Factor.  I was elected 2
years ago, and in our Texas legislature we meet for 140 days
and we cover 6,000 bills in that short time frame, and trying
to juggle that and practice law and run a business and spend
time with my boys is not an easy thing to do, and I’m used
to managing all of those different things but just being
stressed out all the time, and not really enjoying the times
that you do get with the family . . . started taking [Focus
Factor] about a year ago and found that was exactly the
results.  I felt a major difference in being able to manage
different tasks, and focus on that task instead of y’know,
how . . . you’d be at lunch with one person meeting on one
thing, your mind’s wandering off on all these other things
you’re supposed to be doing.  Taking this product made a
significant difference to where those things wouldn’t
happen.

***
Kyl:  We’re all having problems with memory today.  It’s
not our fault.  We have an innate ability to have an awesome
memory.  All we have to do is feed our brain the nutrients
it’s starving for to enhance energy production.  And Focus
Factor supplies those nutrients . . . .

Host:  So it’s kind of like memory in a bottle.

Kyl:  Exactly.
***

Host:  For over 5 years, Focus Factor has been available
only through doctors’  offices.  But thanks to a special
arrangement with Dr. Kyl Smith, you can now get on a 30-
day risk-free trial direct from the Creative Health Institute. 
Mention the VitalBasics radio program when you order, and
you can even get a 30-day supply absolutely free.”   [Exhibit
F:  “Bill #4400” (emphasis in original)]
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g. “Host:  This is an incredible story.  And I want us to start at
the very beginning.  Tell us about what inspired you to
create Focus Factor?

Smith:  It all started really when I just graduated out of my
internship and I was creating my own practice.  You see,
every day it seemed patients were coming in with a similar
question.  They’d say, Doctor, I am tired and fatigued all
the time.  I feel mentally foggy.  Is there anything that’s
natural and that’s good for me that’s gonna boost my
energy levels?. . . . And I felt guilty because I didn’t have a
good answer.  So what did I do?  I went to other physicians
and I asked them, Hey, what do you do when your patients
ask this question?  Did I miss something? 

***
Host:  Now tell me this, in your experience, do you see
improvements in kids’ school work?

Smith:  Absolutely.  We’ve seen dramatic improvements in
academic performance.  And let me give you an example.  A
child that comes to mind, his name is Brian. . . . Brian was a
child that was kicked out of no less than 4 schools.  He
would not respond to his parents or any kind of authority
outside like, like principals or teachers.  After being on
Focus Factor, in one year he was on the honor roll . . . and
two years later he graduated from high school with honors. 

***
Host:  . . . Now, earlier this week we spoke with several
people who say Focus Factor has dramatically improved
their quality of life.  So if you or anyone in your family –
anyone you know – could use some help with mood, energy,
memory . . . y’know just clearing out those mental cobwebs,
you need to listen to this.

Silke Jones:  My name is Silke Jones and I have been taking
Focus Factor for about six months.  The reason I started
taking Focus Factor was because of the product benefits.  It
helps eliminate mood swings.  That it gives you a little pick-
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up, so to speak, during the day to where you don’t get the
doldrums in the afternoon.  That really got my attention
because that is me – right there.  I’ve attributed a lot of
mood swings or depression here and there, you know, to just
the age I’m going through right now, you know being a
woman.  So when I started taking Focus Factor, I was just
surprised how quickly I felt a difference.  I was amazing.  I
notice right away when I don’t take Focus Factor.  It’s hard
to describe.  You just have to try it.  And everybody I’ve
talked to that I’ve recommended it to has said the same
thing. 

Kristin Rister-Wheatley:  My name is Kristin and since I’ve
been taking Focus Factor I have gotten tremendous results. 
I have more energy.  I have a more stabilized mood.  I feel
like my brain functions better.  I am on top of my game. 
Everyone knows that women, especially women, go through
mood swings especially during certain times of the month,
certain times of their cycle, and I have noticed that my mood
swings are not the highs and lows that they used to be.  I am
a much more steady, calm person.  I think it’s very
important that parents try Focus Factor with their children. 
Personally, it made a dramatic difference in my daughter’s
performance, the way she felt in school – the way she’d
concentrate.  I’ve shared it with my friends.  I’ve shared it
with my family.  They, everyone feels the same way.  We all
love Focus Factor.”  [Exhibit G:  “Leisa #4500” (emphasis
in original)]

Television Advertising

h. “Host:  Welcome to the Vitalbasics Health Show . . . .
Several months ago, we interviewed a leading expert in
nutrition who is generating controversy with his assertion
that there’s a nationwide epidemic called “Brain Starvation”
that affects men, women and children alike in this country. 
According to Dr. Kyl Smith, memory loss, poor
concentration, mood swings and fatigue are causing a
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dangerous drop in effectiveness in the workplace and a
higher level of tension and even anger in the home.  He also
introduced a new dietary supplement called Focus Factor
that helps people with these everyday problems.  Dr. Smith,
welcome to the program again. 

***
Host:  And you have made an impact in my life as well and I
want to talk about that a little bit.  Because in our last
program folks, if you saw it, I told a story about this great
big thick book that I picked up and read because I was
taking Focus Factor and it was about the American
revolution and I was able to remember all kinds of things. 
So I’ll you what, let’s roll the clip . . . .

Host from previous show: ‘I started reading this 400 page
book . . . very dense, very dry . . . and what I found was, I’m
remembering everything virtually in this book.  I’m
remembering the names of British Lords and generals and
dukes and battle sites and chains of events that happened. 
This book literally came alive to me . . . not only as I was
reading it, but after, my comprehension was extraordinary.’

Host:  And I have to say, since that program aired, things
just seem to get better and better and better, its sort of a
cumulative effect.  A couple of things that I notice.  First of
all, my memory just seems to keep getting better . . . .  So
one thing I can do is visualize things better, which helps me
to remember.  The second big thing is multitasking.  In the
past, when I would get all different projects thrown at me at
once, I would panic.  Because it just seemed so
overwhelming.  Since taking Focus Factor what I find is I
can more calmly prioritize things.  I can focus on each task
better, which means I get it done more quickly generally. 
And I can just get the projects done faster.  So that just eases
all of that stress that normally would have come down on
me.”  [Exhibit H:  “Bill’s Case Studies”]
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Internet Advertising

i. “Finally!  A safe, easy and natural way to improve focus,
memory, mood, concentration and energy.  Focus Factor
is a superior natural supplement that enhances brain
function.  

* * * 
This revolutionary dietary supplement is perfect for the
whole family
C Men and women feel more focused and alert

throughout the day.
C Women report relief from irritability and mood

swings.
C Seniors say they feel an improvement in memory,

mental clarity, and energy.
C Children and teens love the effect on focus and

concentration.”  
[Exhibit I (emphasis in original)]

9. Respondents have disseminated or have caused to be
disseminated advertisements for V-Factor, including but not
limited to the attached Exhibits J through M.  These
advertisements contain the following statements:  

Radio Advertising

a. “Denise:  Hi, I’m Denise Diamond.  Welcome to the Vital
Basics Health Show.  If your sex life isn’t as satisfying as it
used to be, our guest today says he has some
groundbreaking new information that may give you and
your partner what you need to re-ignite the spark in your
relationship.

We’ll talk about some of the prevailing myths about sex that
often prevent couples from enjoying the intimacy that they
deserve.  And he’ll tell us about a new solution that is safe
and easy . . . and is something you can use right now to
improve your sex life.
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Carlon Colker, M.D. is Medical Director and CEO of Peak
Wellness in Greenwich, Connecticut.  He’s been practicing
in the health care field for over 20 years.  In fact, he
pioneered the first wellness clinic on the East Coast.  He is
an attending physician at Beth Israel Medical Center in New
York City, Greenwich Hospital in Greenwich, Connecticut
and Stamford Hospital and St. Joseph’s Hospital in
Stamford, Connecticut.  He is one of the most sought-after
consultants in the country and has written extensively about
sexual health.  We’re very fortunate to have him on the
program today.  Dr. Colker, thank you for joining me.  

Colker:  Thanks so much for having me.  
***

Diamond:  We’re back with Dr. Carlon Colker. We’re
talking about sexual response in men and ways in which you
can make every day feel like you’re on your honeymoon. 
And Doctor, I understand you have some exciting news
regarding a recent clinical trial on the V-Factor Natural
Pack.  Could you tell us about that.  These results are just
fascinating.

Colker:  Yeah, the news is exciting.  The V-Factor Natural
Pack is a product that I’ve specifically formulated and I’ve
clinically tested to support and improve sexual function and
response.  As I like to say, it’s just like dialing the right
combination on a lock.  The V-Factor Natural Pack has a
precise formula and the exact levels of ingredients to unlock
sexual potential.  Just like the lock example, the right
combination of ingredients in the proper proportions is
really the key for improving sexual satisfaction.

Diamond:  So this was a well-designed clinical trial.  And
the #1 response was:  ‘increased sexual satisfaction.’  That
was the feedback that you got from the men that were in the
trial. And isn’t that exactly the kind of solution men are
looking for?

***
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Diamond:  Knowing that there’s a positive clinical trial
behind this . . . and everybody wants to be safe, this should
give men out there who are listening a peace of mind that
they can trust the product, that they can believe in that.  Can
you tell us a bit more about that?

Colker:  Oh yeah, well, this is the idea that we have a
clinical trial behind this supporting the effectiveness off the
product in terms of increasing sexual satisfaction.  And
that’s so important.  And, of course, the ingredients in the
V-Factor Natural Pack have been well-investigated and the
ingredients have been carefully selected, and there’s quite
an amount of research behind these substances . . . in
particular the one that we spoke about, the idea of increasing
nitric oxide, and that’s something that one of the ingredients
in the V-Factor Natural Pack can really do, and that’s what’s
amazing.  [Exhibit J:  “Natural Pack #7000” (emphasis in
original)]

b. “Announcer:  Welcome to the VitalBasics radio program
with Dr. Shari Lieberman and Carlon Colker, M.D.  Today,
Drs. Lieberman and Colker talk about a revolutionary new
approach to solving some of today’s most talked about
health issues, including sexual performance, poor memory,
concerns about prostate health, and emotional well-being. 
And now, let’s join Dr. Shari Lieberman and Dr. Carlon
Colker. 

***
Lieberman:  Y’know what I love, Carlon?  I love when the
downside is . . . nothing . . . . Once again, it’s safe, it’s
natural . . . there’s no downside.  And I love that as a
clinician.

***
Lieberman:  I . . . and, once again, who can benefit from
this?  If you are feeling not the same pep and drive as you
have had in the past when it comes to sex . . . [I]f your
sexual desire, sexual performance, sexual energy, just isn’t
what it’s been in the past . . . And I have to tell you
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something:  This is a product that, once again, you have
nothing to lose.  If you are experiencing low sex drive, low
sexual desire . . . if you’ve never experienced your sexual
performance or desire to where it should be . . . whether
you’re a man or a woman or you want to perhaps enhance
your sexual performance or desire, this is a product, once
again . . . why not give it a try?  There’s no downside . . .
it’s completely safe and natural, and I just love that about
the product.”  [Exhibit K:  “Natural Pack #5000” (emphasis
in original)]

c. “No stimulants.  No drugs.  Just safe, clinically-proven
ingredients chosen for one thing and one thing only . . . .” 
[Exhibit L:  “Sexy”]

Television Advertising

d. “Diamond:  If your sex life isn’t as satisfying as it used to
be, my guest has some groundbreaking new scientific
information that may give you exactly what you need to
improve your sex life.  He’ll tell us about a new supplement
that’s easy, safe, clinically tested . . . and is something you
can use immediately to improve your level of sexual
satisfaction. . . . Dr. Colker, thank you for joining us.

***
Diamond:  [W]hat can men expect from this, specifically? 
They’re out there, they’re wondering, they want to know.

Colker:  Well as our clinical trial showed, when an
individual takes the V-Factor Natural Pack they are going to
experience increased sexual satisfaction and a better sexual
response. . . .

***
Diamond:  We’re back with Carlon Colker, M.D.  We’re
talking about a revolutionary breakthrough that improves
sexual function and satisfaction . . . some very dramatic
results.  Doctor, we’ve been talking a little bit today about
the clinical trial that went into this, the due diligence that
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went into the V-Factor Natural Pack.  So much good
verbatims [sic] that came back from the people that were
part of the study.  What were they telling you?

Colker:  Well it’s so important to recognize that having a
clinical study behind the product is so important because it
tells you that this product really works and that’s the whole
idea.  There are too many products out there that don’t have
a clinical study to support their use.  If the man’s taking V-
Factor Natural Pack, they can expect to have improved
satisfaction, have a greater satisfaction . . . .

***
Colker:  And then the V-Factor Natural Pack itself – the
actual final formula – has also been tested and shown to be
safe and effective.

***
Diamond:  I think that patients, and you’ve told me your
patients, are very savvy, though in terms of the products that
they purchase.  And sometimes they’re a little bit suspicious
. . . as well they should be.  That’s the good thing about the
V-Factor is the clinical study that went behind it, your
personal effort and the effort of other people, the safety, the
data, the documentation, the verification . . . it’s all there.

Colker:  Yeah, it’s so important because there are so many
products out there, and lord knows I wrote the book on it. 
So I can tell firsthand you [sic] there are many, many
products out there and most of them don’t work and they
don’t have clinical studies to support their safety and
efficacy.  The nice thing about the V-Factor Natural Pack is
you do have a product that has been clinically tested.  It is
safe and effective.”  [Exhibit M:  “Natural Pack DK”]

FOCUS FACTOR

10. Through the means described in Paragraph 8, respondents
have represented, expressly or by implication, that:
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(a) Focus Factor improves the focus, memory, and
concentration of healthy adults;

(b) Focus Factor alleviates stress and combats the fatigue,
irritability and mood swings that healthy adults
experience;

(c) Focus Factor makes children and teenagers feel more alert,
focused, and mentally sharp;

(d) Focus Factor improves students’ ability to concentrate and
their academic performance;

(e) Focus Factor improves senior citizens’ memory, mental
clarity, and energy;

(f) Focus Factor improves adults’ ability to absorb
information in books and to recall facts, figures and
names; and

(g) Consumers who start taking Focus Factor regularly will
feel its effects in as little as one to ten days.

11. Through the means described in Paragraph 8, respondents
have represented, expressly or by implication, that they possessed
and relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 10, at the time the
representations were made.

12. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraph 10, at the time the representations were made. 
Therefore, the representation set forth in Paragraph 11 was, and is,
false or misleading.
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V-FACTOR

13. Through the means described in Paragraph 9, respondents
have represented, expressly or by implication, that V-Factor is
safe for virtually all men.  

14. Through the means described in Paragraph 9, respondents
have represented, expressly or by implication, that, they possessed
and relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 13, at the time the
representations were made.

15. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraph 13, at the time the representations were made. 
Therefore, the representation set forth in Paragraph 14 was, and is,
false or misleading.

16. Through the means described in Paragraph 9, respondents
have represented, expressly or by implication, that the clinical
study of the V-Factor Natural Pack conducted by Dr. Carlon
Colker proves that V-Factor is safe and is effective at improving
sexual response and function.

17. In truth and in fact, the clinical study of the V-Factor
Natural Pack conducted by Dr. Carlon Colker does not prove that
V-Factor is safe and is effective at improving sexual response and
function.  The clinical study referred to by respondents does not
provide competent or reliable scientific evidence of the safety or
efficacy of the V-Factor Natural Pack.  Therefore, the
representation set forth in Paragraph 16 was, and is, false or
misleading.

CONSUMER AND EXPERT ENDORSERS

18. In their advertising and sale of Focus Factor, respondents
have represented, directly or by implication, that various
individuals are endorsers of Focus Factor.  Respondents have
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failed to disclose adequately that certain of those individuals had
material connections with Focus Factor.  Specifically, at the time
of providing their endorsements:

a. Some of the consumer endorsers were the principals in a
public relations company that had been retained by Creative
Health, Inc. (the company that had developed Focus Factor
and licensed respondent Vital Basics to market the product)
to promote Focus Factor, and their company earned a
commission on sales resulting from its promotional work; 

b. One of the consumer endorsers was Creative Health’s
attorney; and 

c. Some of the expert endorsers were Focus Factor distributors
who earned profits based on their sales of the product. 

These facts would materially affect the weight and credibility
given by consumers to the endorsements and would be material to
consumers in their purchase or use of the product.  Therefore, the
failure to adequately disclose these facts, in light of the
representation made, was, and is, a deceptive practice.

19. In their advertising and sale of Focus Factor, respondents
have represented, directly or by implication, that consumers’
endorsements were made voluntarily and without compensation. 
Respondents have failed to disclose adequately that Vital Basics
solicited consumer endorsements by promising a free 6-month
supply of Focus Factor to those individuals whose testimonials
were used in the company’s advertising.  These facts would
materially affect the weight and credibility given by consumers to
the endorsements and would be material to consumers in their
purchase or use of the product.  Therefore, the failure to
adequately disclose these facts, in light of the representation
made, was, and is, a deceptive practice.
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DECEPTIVE FORMAT

20. Through the dissemination of advertisements referred to in
Paragraphs 8 and 9, including but not limited to “Bill  #4400” and
“Natural Pack #7000,” transcriptions of which are attached hereto
as Exhibits F and J, respondents have represented, directly or by
implication, that these advertisements are independent radio
programs and are not paid commercial advertising.

21. In truth and in fact, these advertisements are not
independent radio programs and are paid commercial advertising. 
Therefore, the representation set forth in Paragraph 20 was, and is,
false or misleading.

22. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.

IN WITNESS WHEREOF, the Federal Trade Commission has
caused its complaint to be signed by its Secretary and its official
seal to be hereto affixed at Washington, D.C. this twenty-sixth day
of April, 2004.
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Focus Factor

:60 Radio
Kyl2
(9113/00)

ISCI code FF17 
File name Focus Factor RS 17

Dr. Kyl Smith: Do you ever get the feeling you ve misplaced your memory.. . and you can

remember where you put it?

I'm Dr. Kyl Smith. A poor memory can be embarrassing. In business it can cost you
money.

I've spent my career studying brain function , and I've created an amazingly effective

supplement called Focus Factor. It's a unique supplement that enhances your natural
brain chemistr to improve memory, focus and concentration.

In just a few days , you ll actually feel 
it working. You 11 absorb the information in books

. like a sponge. You ll be able to recall facts, figures and names more easily. You ll feel

more alert rnore focused, and "on-task.

Focus Factor has been a huge success for kids, teens, adults and seniors. And now 
you can tr it

yourself with absolutely no risk.

Tag (:18) Ask how you can get a free 30 day supply of Focus Factor with your order!

Call1-800 . That's 1-800- . Money back if you re not delighted.

Call 1-800-

(Q 2000 VitalBasics , Inc.

510 Congress Street

Portland, ME 04101
. (207) 775-5007

Exhibit A, page 1
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Focus Factor

:60 Radio
Donut Ware
(2/1/0 I )

ISCI code FF49
File name Focus Factor RS 49

Dr. Kyl Smith: This is Dr. Kyl Smith. A doctor s true reward is helping people. My dietar
supplement, called Focus Factor, is helping thousands of families improve their focus, memory,

mood, concentration, and energy. Here s another message from our Focus Factor voice mail:
(:15).

Electronic voice mail Beep

Marlene Ware-Mother (:20)
This is Marlene Ware. I'm calling on behalf of my son. He s having a tough time at school, an

this has made such a difference. He s remembering things. I can t believe it! I wanted to tell

you how much of a difference it' s made for my son.. .Focus Factor. It has made a tremendousdifference. 
Dr. Smith: Focus Factor is safe , it's natural , and it works. Call now so you can immediately

begin improving your memory, concentration, mood, focus and energy. I'll even give you a free

30-day supply with your Focus Factor trial pack. (:13)

Announcer: Call 1-800-
delighted. Call 1-800-

. That' s 1-800-
. (:12)

. Money back if you re not

(Q 2001 Vitalbasics , Inc.
510 Congress Street
Portland, ME 04101

(207) 775-5007
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Focus Factor

:60 Radio
School' s in Session
(8/17/00)

ISCI code FF16
File name Focus FactorRS 16

Dr. Kyl Smith (:48)- School' s in session. .. and as a parent, rnore than anything else, you

want to see your child do their best.

I'rn Dr. Kyl Smith. I've seen first- hand how frustrating 
it can be when a child has

trouble with focus and concentration. Parents come to me because their children are
. unfocused, distracted.. . and they just don tknow what to do about it.

That's why I developed Focus Factor. It's an effective , all-natural supplement with one

purpose: to give your child's brain the exact nutrents it needs to function at its very best.

Focus Factor is for students who need help with concentration and memory. In 
jusfa

few days , your child wil feel alert, focused, and mentally sharp.

And by the way, there s also an adult formula I created for 
grown-ups who want to

improve memory, concentration, and mood. 
Call now andfeel the difference when you supercharge yourbrain...with Focus Factor.

Tag (:12) Ask how you can get a free 30-day supply of Pocus Factor with your order!

11- 800- 

. .

. That's 1-800- 

C9 2000 Vitalbasics , Inc.

100 Commercial Street
Portland, !vIE 04101

(207) 775-5007
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Focus Factor

:60 Radio
Rob 3
(5/8/01) ,

ISCI code FF59 
File name Focus Factor RS 59

Have you ever thought about the difference between a laser beam and ' a light bulb? A

hiser beam can measure the distance to the moon within 2.4 inches. It can cut through

steel and perform delicate eye surgery. A light bulb.. .can only light up a small room.

I'm Rob Graham , president of Vital Basics. Our revolutionary Focus Factor all-natural
supplement was developed to expand your powers of focus.

Have you ever noticed how effortless things seem when you re "on?" You ' re " " when

your brain function is high. You re "off' when your brain function is low.

Focus Factor contains over 50 nutrents that sharpen your brain function.

If you re ready to harness the laser-like qualities of your brain tr Focus Factor. It'
safe, effective and there s nothing quite like it anywhere. But don t take my word for it
call today and tr it risk-free for 30 days. 

Call 1-800- . That' s 1-800-
supply with your order. Call 1-800-

. Ask how you can receive a free month'

C9 200 I Vital Basics, Inc.
100 Commercial Street
Portland, ME 04101

(207) 775-5007
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Focus Factor IDS THIRD EDIT ...12/12/00 SHOW 1600

Intro: Well hello again...welcome to the Vitalbasics radio program. We bring you vital health infonnation on over

300 great radio stations covering all 50 states.. .and y know what? . I can count on two fingers-literally-
number of

times I've actually invited a guest back on this progrm. Today is one of those times.

Dr. Kyl Smith is back with us at our invitation, and this time he s right here in the studio with us.. . came all the way

from Dallas, Texas. Dr. Smith is an expert in nutrition, pediatrcs and anti-aging. He s the foundenmd president of the

Creative Health Institute in Texas. Now, his claim toJame.. . the reason he s here with us today.. .is his fascination with

your brain. Specifically, how it works, how it fuctions, and what we can do-all of us. . .men, women, kids, teenagers,

senior citizens-to make it perfonn even better. What does that mean? It means improving your memory so you don
forget your wife s anniversary or where you left the car keys; It means better focus and 

concentrtion so you can get

your work done without distractions. And it means having lots of energy instead of feeling tired and drained all the
time-.

Today Dr. Smith is back with some brand new infonnation that wil shock you-like, is your brain shrinking? 

talk about that. Dr. Kyl Smith, welcome back. 
Well, thank you, Bil. Again, I'm honored to be here.

If you would, for the listeners who don t know you yet, who didn t catch you the last time you were on, give us a quick

summary of your background...how you got into this field...and where you re coming from.

Well, Bil, it all began when I graduated from my internship and started build my own practice. 
I noticed

immediately that people were coming to me with similar types of questions, and they all had to do 
with brain

function. Let me give you a good example...

Moms would come to me and they'd say, Dr. Smith, my son or daughter suffers with poor focus ,
or concentration.

Is there anything we can do that' s natural that can help? Business professionals would say, 
Dr. Smith, it seems like

I wake up in the morning in a fog...I can t focus on demand. I' m drinking coffee to tr to stay awake and alert 

And, to be honest with you, I'm in my 30' s or 40's, andJ'm starting to notice my memory s not what it used to be,

and I'm afraid this is affecting my job performance. And another one that I heard quite commonly. Spouses
would come to me-usually wives asking me about their husbands, but sometimes the other way around-

they

say, Dr.. Smith, my husband comes Iwme from work and he is mentally drained. It'
s like he doesn t have any energy

left for me or ti,e family. And worse, he brings home irritabilty and mood swings. I know you re helpingpeople

with mental function, please help! Well, these consistent questions, led me to do an exhaustive search of the.

medical and nutritional research at the time to find out, is there anything we can do to improve concentration?

Can we have a better memory as we age...30, 40, and 50 years of age? So the technology that came back from

this search was the original technology that' s in Focus Factor today.

Now, we have spoken a few times since our last program, and what I found fascinating is that, as you were doing this

search... there s like over 3 000 clinical studies that you have accessed in putting together this new supplement called
Focus Factor. Is that correct?

Absolutely. We are in the information age, there s no doubt about it. And when it comesto medical studies and

nutritional studies on the brain-how it works, and how diet and nutrition can affect brain 
function in a positive

. way-there s tons of information out there.. .literally over 3,000 research articles right now done on the link

between diet, nutrition and the brain. And the stuff we re going to talk about today is fascinating. We reaDy can

take control of our destiny when it comes to how we focus, think, and our memory.

And what also strck me is that this is such a huge problem. You had mentioned that the 
#1 reason why people go to

their doctors these days isn t for little aches and pains or the sniffes.. jt's for ilTitability, it's for mental

fatigue.. . memory, things like that. Is that cOlTect? 
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Mental function...poor mental function...mental fatigue. These are the #1 tyes of complaints in doctors

- practices across the country. I mean...give you a good example: people in their 30' s, 40' s, 50's. Most people are

relying on note pads, Post-It pads and planners just to get through the day. 

Yeah yeah.

They teD me if they lose their little note pad they are sunk. And how many people can relate to going to the

grocery store...you got just 5 things to get, milk' s on your list. You come home...you got no mik. 
now.. .Iistento this: listeners at home, think if you can relate to this: You re in a social situation-or maybe even

worse, a business situation-you re meeting someone right now. This person s reaDy important to you. You

shake their, hand. By the time your handshake breaks, it's like the name just faUs to the floor.

Yeah...

You re looking at him or her and you re thinking to yourself, J was just introduced to them, and can t even

remember their name.

It' s embarrassing.

In a social situation.

Yeah.

...

that' s embarrassing. But think of it in business. Poor memory, a sluggish memory, can cost you your job

performance.

So these are huge problems, and you have created a supplement-fs called Focus Factor-the response has been

absolutely tremendous to it. And I want to read a few of the phone; messages that we got after the last program... and

you would not believe how many of our affliate stations-we re an over 300 stations-and how many stations called

up and said Do you mind ifwe run that show again? We got such a huge response, people want to hear it again...

That' s great..

So these are just a few of the phone messages we received, urn... Here s a 65 year-old woman. She didn' t say where

she was from, but she said her husband ordered Focus Factor. She s been using it for 4 days. She says she canot

believe the change. She said she was slow and lethargic.. . she thought she was getting 
dimwitted.. .interesting choice of

words there, and she says Focus Factor started working almost immediately. lfelt like a diferent person. And I know

results wil vary from person to person, but I found these very interesting. Here s a woman from your stomping

grounds , Texas. She says she s in the insurance industr...a very fast paced office. Lots of multi-tasking going on.

She says I've been taking Focus Factor for a couple weeks and saw a huge diference. Just unbelievable. 
And I'm

going to do one more here, because this shows how the product can help children as well...

Great...

A teacher in New Jersey-and also a mother. She bought Focus Factor for her son, who had trouble with focus and

concentration. And she says, he had trouble concentrating on one thing at a time. And Focus Factor has helped him 
sit down and concentrate on one activity at a time. He gets his work done on time now. And this is interesting: He

says He wants to do more work now:..

Wow.

So she says ve seen progress with Focus Factor and will continue to order it. So when you get a child who

actually wants to do his homework, I think that' s prett incredible.
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Doctor, I want to talk about seniors for a moment, because I understand they can benefit enormously from Foc.us Factor

- And unfortately, I think what happens is.. . when we see older folks in our lives-grandparents, aunts, uncles, even

our parents-having trouble with memory or concentrtion, we tend to ignore them or brush them aside.. . or we even

make fun ofthem... lrow Gramps is just having a little slow today. And You re saying if we were to justhelp them

support their brain a little bit more, it could improve their memory and concentration a lot.

This is very true. . As a matter of fact, seniors share with me that many times they re embarrassed because they

do feel like they re a little slower. They many times have to ask their children or their grandchidren to slow

down just a little bit...and that' s embarrassing. I gotta tell you...speaking to seniors, when I do lectures across

the country, or I do radio or television, seniors are one of my favorite groups to speakto. Why? Because they

. can be passionate about health. Many times, they want to make and improvement, and they want to make an
improvement now. 
Now. Yeah.

Most seniors wil teU me they ve been taking nutritional supplements for maybe 
years, and never noticed a

. difference in how they feel. Can you imagine? Well, the thing that seniors tell me that Focus Factor does is it
gives them that mental spark, that energy like they used to have. They feel lie their memory is more on-task.

. They can recall things easier with less effort. And the thing I really like to hear is how it improves relationships.
And let me give you a good example: A lady comes up to me-an elderly lady-when we re filmng a television

program, and she says Dr. Smith, I goUa tell you about my husband. This man was the most cantankerous,

irritable man you ve ever met. All he ever wanted to do was sit in his armchair. But after taking Focus Factor, he

gardens with me, we go on walks together...it's like I've got my sweetheart back.

Hey, here s a letter from a 65 year-old woman I spoke with. And she says I tried ginkgo bi/obafor months, and it

didn t do anything for my memory. But my memory is now wonderful since I've started taking Focus Factor. I noticed

a diference within a couple of days.

And I've got to answer a question here. Why does this happen? It happens because the brain needs much more
than an herb or one nutrient to help it with cognitive function. Y ouneed protector nutrients-antioxidants that
are shown to. help protect brain function. You need nutrients that improve brain function, like the B vitamins.

Youneed specific herbal extracts that may be precursors to neurotransmitters that science says improves focus,

concentration and memory. You put these together in a comprehensive brain support product, and...what do

you have? You have stories of better concentration.. .people going .to work, getting more done in less time,
coming home with energy to spare.. . instead of that old story of coming home and just being fatigued andlethargic. 
Excellent. Well , I can see we re running out of time here, so I have to take a quick break. We want to give you
information on how you can get a hold of Focus Factor for yourself. So we re going to do that in just a moment. But

right now I want you to listen to some of the people we spoke to recently, and how Focus Factor is affecting their lives.
So take a listen to this , and we ll be right back.

Kelly Brown: My name is Kelly Brown and Focus Factor has been a wonderfl product for us. It has tremendously helped

my son with his schoolwork and at home also. The benefits that I have seen with Focus Factor for myselfis... I'm a workig

mother-I'm very tired when I get home at night , I'm very stressed out. Focus Factor for me has just boosted my energy in

the evenings to where Ican keep going, I can keep up with my children. And afernoons at work, too, I don t get tied, I don

get initable. Ijust... for some reason I'mjustwide- eyed and ready to go!

Roger Thompson: My name is Roger Thompson. I've been taking Focus Factor for about 6 weeks now, and the

results have been just phenomenal. My mood has improved dramatically. I'm better able to focus and to communicate
with other people. I feel a lot better. Focus Factor has made a huge difference, and I would really love to thank Dr.

Smith for coming up with this and making it available to the general public. It' s a super product, and I'd recommend it

to anybody who s busy, stressed-out or just needs a little boost in their lives. It' s just great.
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Milie Hull: My name is Milie Hull, and 1 have tred Focus Factor after tring many other supplements which never

" worked for me. 1 thought they wouldjust sit in my stomach and not even dissolve. Focus Factor is different. It 
does

work. It clears the ' foggies ' from the mid and gives you the energy you need to go do what you need to do. 1 have
two grandchildren that 1 take care of...1 have the energy for them now, as well as working a full-time job. 1 can do all

these things and have the energy to still have time for recreation. And 1 have the clearess of mind to get thigs done

that 1 needto do and think clearly to do these things. 1 just love Focus 
Factor.

(CTA #1)

And we re back. Welcome back to the Vitalbasics radio program. This is Bil Begley, and 
my special guest today, back

for an encore, is Dr. Kyl Smith, the founder and president of the Creative Health Institute in Texas, and the creator of

this amazing supplement called Focus Factor. Recommended for seniors, students , men, women.. . and doctor, I've been

tang it myself. I've been taking it for about 6 months now. I'm going to tell my own story a little bit later on in the

program, but it's helped me dramatically, so...

Wonderful.

. So... in your experience, who do you find benefits from Focus Factor? Any specific groups of people?

Bil, everyone... it doesn t matter if you re a business professional, a senior, a teen, or a child, you have a need to

support the most important organ in the brain. Focus Factor s perfect for that. It provides specifc dietary 
supplements, or nutrients, that enhance the brain' s abilty to produce mental energy. We all need that. I mean,

think, today many adults are suffering with poor memory. And many times 
they don t notice it in the beginning. .It sneaks upon them... 

Yeah, yeah.

Meaning that we rely on Post-It pads all around the house. wJ gotta write things down to remember it. 
If you

lose your planner you re lost.

Yeah.

Focus Factor s important for all of us. Some of the most touching stories !...come from parents who ve given the

product to their children, and they see what they call a transformation in their child. They seem interested in

things in the past they weren t interested in, and one of the curious intangible things parents say is many a tim
they see an improvement in their child' s self-esteem. That makes a world of difference to me. As the formulator

of the product, that touches me ' cause that' s exactly what I formulated the product to do. Seniors tell me they
get that mental spark, that mental edge back thatthey ve been looki g for for so long and they feel like they

lostit... they ve found it again...and business professionals. They tell me thatthey can go to work, they feel like

get more done in less time and come home with energy to spare.

Well the big buzzword these days in business is 
multtasking...

Exactly.

... which basically means you have to do 3 people s jobs instead of just your own job. So 1 know we ve spoken with a

number of people who use that word.. .it sjust a buzzword these days.. .multitasking. People are able to shift from one

project to another very easily... 

...

and not lose the project.

Exactly.. .not lose the project. And be able to complete each project.. .or see each project through. .. finish it.. .and do a

good job.

Exactly.
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So I take it the reason this is so effective is because the ingredients are more easily absorbed by the brain?

Exactly. Specific nutrients cross the blood.rain barrier readily. In other words, the brain accepts these
nutrients. It finds them as foodstuffs. These are the nutrients we ve used in Focus Factor to enhance brainfunction. 
So if you re takig the wrong nutrents , it's kindoflike puttng a square peg in a round hole. It just can t go in. But if

you have the right nutrents, it' just a nice fit, and the brain gets it and... boom.

Very close. If you re taking the wrong nutrients, quite frankly they pass in the stool, and they don t even absorb

through the bloodstream. If you re taking the right nutrients...1 guess your analogy is great... if you re taking

the right nutrients they easily pass through the digestive system into the bloodstream, delivering their benefits to

the cell, where you want them.

Okay. Now, this was originally only available through doctors ' practices. What are.. . what's the medical community

saying about this?

We have had phenomenal success across the country. What we call it is a grassroots movement .because

originally, Focus Factor started just by word of mouth referral from doctor to doctor. ..from patient to famiy.

The reason I attribute that success is the fact that Focus Factor works. I mean, very quickly doctors realized

they could take this product themselves, or recommend it to a patient, and that person would come back to the
doctor in just a few days or weeks and say, 

Hey Doc, what did you give me? It' s like this cloud' s been lifed off my

head. I can focus, I can concentrate. I've got my memory back! Thanks, DoC! Well, what's he going to do? He

going to recommend this product to virtually anyone in his practice that are suffering from poor mentalfunction. 
Sure.

s taking it himself, he s recommending it to other doctors. I think this is why we ve been so successful across

the country today.

And I have some comments from some of the doctors we ve spoken with. For example , this is a medical doctor... this is

an M.D. named Lee Cowden, Dr. Lee Cowden. He s a cardiologist, and intemist... and he says, uh... Compared to

other supplements on the market, the nutrents in Focus Factor are present at better kvels (that' s what we just talked

about) and in the ideal forms more likely to enhance brain function. Taking Focus Factor results in a significant
improvement in memory, concentration, and overall well-being." Prett strong comment from a medicaldoctor.

Wonderful.

Here s a doctor, Gary Sconyers , who says

, "

I've seen Focus Factor firsthand as a doctor 
and asa parent.(! thik-that's

importnt) When my son started taking it, he became more consistent, and his self-esteem improved by leaps and

bounds." So a few powerful comments from the medical community. I think it' s neat that it's been accepted , andI

think it adds a lot of credibility to you and the product. . . the fact that is started out with doctors.

And I've got to tell you , in the beginning, doctors were skeptical. Now, this is an innovative product. It literally

provides the nutrients the brain needs for enhanced mental function. Well, doctors first tried it on 
themselves

and their children. Now this was neat because they became advocates for the product, recommending it to
virtually everyone.

Okay, we have to take a quick break in just a moment. But very quickly I want you to listen to some more people in
their own words and what they re saying about Focus Factor. And we ll give you the opportnity to call the 800

number-toll-free number-so you can get Focus Factor for yourself and for your family.. . and listen to this...
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Paula Clark: My name is Paula Clark and I live in New Jersey and I havea prett hectic life. I'm a working Mom. I started
Focus Factor for my child who is 10 years old who was having tough time focusing in school and stayig on-task. I found
that Focus factor...after one week I saw a noticeable difference. I saw that his homework assignents were being
accomplished and being done. He has a happier feeling, a happier mood. So I then decided then, well, if it s working so well
for hi I'm going to try this also , seeing tht I do I do have my mood swigs. I tred it and it really has improved my life as
well. Now my whole famly is takg it-my 15 year old, my 10 year old, myself-I gave it to my hushand and he loves italso. 
Jack Huff: . My name is Jack Huff. I'm in Lake Havasu City, Arzona. I've been taking Focus Factor for 4 months

. now. And I really feel it's helped all areas of my life. Being able to focus, which is a great. Focusing, sometimes you

might not think it' s that big of a deal, but it' s really the key to a lot of things- focusing- andthat'lliead you through
projects. It's helped my relationship with my wife , believe it or not, just by not being so down and in kid of a dark
cloud situation. Lots of energy to go do the things I want to do. If you want an extra boost-not just a little extra boost
it's a major tuaround contrbution to your... being vital to feeling alive... being able to go do stuff without worrg
about being drained mentally or physically.

Sally Nelson: My name is Sally Nelson and I've been taking Focus Factor for ten weeks now. The thing I found when
I first stared taking it is my energy level in the afternoon gradually came up to the point where Heel very focused, I .

feel very energetic and I feel very excited about my life in general. I feel alive-that's really what I want to say. I feel
very alive, very energetic, very focused. And I feel very excited.

(CTA #2)

. And welco e back, to the Vitalbasics radi? show. Bil Beg ey with our sp cial guest.. .back for anencore appearance; I

Dr. Kyl Snuth. Hes the founder and president of the CreatIve Health InstItute II Texas, and also the creator of Focus
Factor. This is the supplement that is designed to literally supercharge your brain. And doctor, before we go , I want to

bring this up. This really freaked me out. I gotta tell you, ' ' when I learned that , after the age of 30, the brain begins toshrnk?? 
Exactly.

Tell us about that.

I hate to tell you it' s true. After the ageof30, after we pass by that magical age where you notice that spare tires
comes on easier, and our health starts to decline, one of the medical facts is the brain slowly begins to shrink in
its size. .In addition, between the age of 30 and 55, we ll lose about 25% of the synapses in the brain. In addition,
about 80% of people above the age of 35 complain that they notice their memory is not what it used to be.

That makes sense.

But the good part is...science shows us today that there is a lot we can do to support normal mental function.

Now for folks who arejust tuning in, give us a quick recap. . .20 seconds or less... what is Focus Factor and what does itdo? 
Focus Factor is a totally unique dietary supplement that feeds the brain. It does this by providing specific
nutrients that enhance the brain s abilty to produce mental energy. The second thing that Focus factor does is it
provides nutrients your 'brain is starving for that enhances focus, concentration and memory by naturally
enhancing neurotransmitters in the brain.
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An right, I want to read a few more letters from people who have wrtten us based on the last radio program that you did

with us. Very quickly.. .''No more monthly highs and lows. " A woman who s a business professional, a wife and

mother who says I feel like my brain functions better. I have more energy. My mood swirzgs are not the highs and lows

that they used to be. And one more. This is a woman in her 50' s who s a registered nurse. And she Says We interested

in F oCl Factor because of the natural help we thought it would bring to kids with poor focus and concentration. 
ve seen positive results with it. ve seen their abilty to concentrate and improve the focu that they have on their

work. Now she says I have been taking Focus Factor myself It worked for me within the first week. I've noticed that
my thinking is more clear. I'm able to remember more , focus and get rid of "cloudy thinking

... 

Wonderful.

As she calls it. How does that make you feel when you hear all these positive stories about a product that youdid the

research on and created yourselffrom scratch?

Bil, I have to tell you: I never imagined that Focus Factor would provide the benefits for people that they
tellng us it's providing for them. I mean, I created the product to enhance focus, concentration and memory for

. myself, for my patients and the people I was lecturing to. . What I never, ever imagined are the stories that would

come back. The life-enhancing stories. As seniors say, it giyes them their mental spark back. It motivates them
to do things that are actually good for them, like walk and garden. And to think now that the product is in the
hands of artists, athletes, pro football players, actors...and now I'm being told that my product is being taken by
a gentleman in NASCAR. Bil, this is like a dream come true for me. 

TIme s tremendous, and if! may.. . do you mind if! share my story.. 

I'd love for you to.

. ..

about Focus Factor? You gave me the product and I started taking it. And I gave it a good30 days. AndI was going

to see the movie The Patriot-it was a big hit-and Ijust wanted to do a little homework, to kind of bruh up on the

revolution and learn a little bit more about it so I would understand the movie better and what was happening. So here I

am taking Focus Factor, and I pulled out this great big ' coffee table book' it' s about 400 pages. It' s a very dense book

about the Revolution. And I'm reading and I'm reading. ,. and it's coming to life for me. Even though it was wrtten in

a very dry way-it wasn t the most excitingly wrtten book. But for me, I was absorbing it very well, and what's most

remarkable, is when I was done reading, I kept the information.. .it was retained.

Wonderful.

I can stil rattle off the names of British generals and Lords and prime ministers and where battles happened.. .and

who s army did this and who s army did that and all that kind of stuff. And it was fascinating. AndI found that Focus
Factor really helped with my memory, with my ability to concentrate on the book, and my ability to comprehend it.

Wonderful.

It was tremendous.

Bil, why didn t we have this when we were in college?

I don t know! My grades would' ve been much better, I'm sure.

I wish I did...

... if we d had it. So I personally want to thank you for introducing me to this product, because it certainly has had a

profound effect, and not just with that one book, but I'm finding just in general I'm remembering things better. . . I'm

comprehending.. I'mfocusing better. We mentioned earlier the term multi- tasking, having to do many things at once.

When you re in radio , you re multi-tasking every single day. And I'm finding that it is , in fact, easier to do all these

tasks and complete them and do them well.

VB000071
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Well thank you. That means a lot to me.

Hey, we rejust... re outla time here. So Dr. Kyl Smith, thank you for joining us in the studio-flying here from

Dallas, Texas to be my guest:

Thank you. Bil, I appreciate so much all you ve done in sharing this with other people.

Well, when something works , you tell people about it, that's all. Folks , thanks for joining us folks here on the

Vitalbasics radio program. We will talk again soon. Thank you, and take care of yourself and God bless.(CTA #3) 
CT A Copy: Hi, this is Bil Begley. I want you to think about the last time you really felt good. A time when you were

nergetic , focused, and mentally shar. Picture taking all that positive energy aidputtng it into a tablet-a tablet that's

all-natual, effective, and as easy to use as putting your shoes on in the morning. That' s the best way I can describe

Focus Factor. I take it every day to keep me focused and energetic , and countless people who have heard this program

across the countr have called to say they 19ve it, too. For more infonntion on how you can tr it risk-free , call this

toll-free number. It's 1-800- . That's 1-800- .
Call now and mention the Vitalbasics program and you can even get a free I-month supply to tr with your order. Ask

for details. Focus Factor is for senior citizens... working moms... students in every grade level. .business

professionals.. . anybody who wants and needs a natual boost in their memory, concentration, mood, and energy.

There s a 30.;day money backguarantee. Call and ask about the doctor s special offer. It' s 1-800 '

That' s 1-800
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Focus Factor radio infomercial "Bil" ... version 2...7/11100 S\-Ow :I 4-+00

BILL: Hi and welcome to the Vita/Basics radiQ program. I'm Bil Begley. Ths is the health and wellness program

you cap hear on over 200 radio stations from coastto coast. We re in California, Massachussetts, Florida, Texas

Hawaii, Alaska.. .youname it, we re there, and we appreciate you tuning in today. Thank you very much for joiningus. 
Today we re going to talk about the most important thing in your lifeooand, for that matter, the most important thing to

your children. It' s not your job, or your money, or your house or even your car lmow what it is.. . the most

important thing? It' s your brain. Yes it is. Because when your brain...or your mind.. .isn t working the way it

should, nothing else matters.. .nothing seemsto go right. It's like a dead battery. But think about it.. . and again, think

of your children... when your brain is working the way it should. ..you ' re energetic , you re in a great mood, you get,

more done, you re more outgoing and likable. ..you stand out from everyone else.. . and it doesn t matter if you re 5

years old or 105! Now, grab a pencil and a piece of paper, because what we
re going to do is give some incredibly

useful infonnation this half-hour on how you and your children can supercharge your brain. I'm tellng you , it' s easy,

it's systematic.. .it's a technological breakthrough that's 
sweeping the natlon. If your chilcienhave trouble behaving

or concentrating in school.. or if you have older relatives or frends who seem to be losing their mental edge.. .even if

you re in business and you have trouble staying focused or "on task" durng the day.. . please listen at least for: a few

minutes because you ll be able tohelp yourself and the ones you love. Okay? Okay.

My guest, on the phone with us today, isDr. Kyl Smith. He s Founder and President of the Creative Health InstitUte

in Texas. He s a recognized expert in the field of nutrtion, pediatrcs and anti-aging, He s Vice president of

Education at the Texas Integrative Practitioner s Association-it's a non- profit agency that includes Medical Doctors

and alternative health practitioners and so on. And he s also been 'a Senior Advisor of Research and Development for

a major phannaceuticalcompany. Thousands and thousands of hours, folks, this man has put into this breaktough

this secret that we re going to let you in on today. Dr. Smith, we have somuch to talk about.. .it' s a blessing to have

you on the program. Welcome!

Kyl: Thank you, Bil. I'm honored to be here.

Thank you very much for joiningus. Now, we all feelrun down from time to time. We all get cranky and tired...

get that foggy feeling... sort of what we call mental fatigue. But lately it seems like it' s reaching epidemic

proportions. Would you agree with that?

Absolutely. I mean we see this in our children. We have obviously many children, several with lack of

attentiveness; lack of abilty to focus and concentrate, but this is permeating teens, adults, and senior citizens.
Many people say that they come home and they just don t have the energy to give to their familes-their

husbands, wives, and spouses-what they need to after they get done with work. In other words, they are so

drained; their mental batteries are so drained when they get home from work they just can t be the people they

want to be.

I mow you ve done a tremendous amount of research behind this product.. . folks; it's called 
Focus Factor. Dr. Smith

what's the story behind Focus Factor?

It really all started when I was finishing my internship and starting my own practice. You see I was sitting

there day after day in front of patients th:ii had a similar complaint-and this is as true today as it was 7 years

ago. Patients would coine in and they would say, Dr., I'm tired. Like I said I have to drink coffee in the

morning to wake up and I have to do something in the afternoon like caffeine to stay awake. 
Or they d say,

My child has problems with attentiveness and focus and concentration in school." Or "My spouse is irritable

when they get home :;,rom work. Is there anything we can do that' s natural, that' s good for them that can help

them?" Well, Bil this question got under my skin. It really bothered me because I was suffering with the same

exact thing.

, you re in the same boat as the rest of us.
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Exactly.l We all were. So, of course the first thing I did is I did the easy search. I went out to doctor friends of

mine, physicians, and asked them what do you say when your patients ask this question? And none of them

had a good answer. They would say typical things like, "Tell them to reduce their caffeine intake ' cause

caffeine kis your energy in the afternoon." But I'd say to them, "Well they re drinking caffeine like I am

because they re tired in the fIrst place. What do you do?" 
It's a vicious cycle.

It's a vicious cycle. So I created this product for my own practice and it became so popular a USP
pharmaceuticalcompaIiy picked me up and said, "Dr. Smith we want you to create a product specifcally for

kids." We did that and then theyput me on my first tour and Bil I went out there and I was shocked. I was

taken aback by the results people were gettng in their lives. And they weren t the results I expected. Like, I

buil the product to help improve fQcus, concentration and memory.

Right.

But what happened is that people were coming to the lectures with stories about how it had transformed 
their

child' s self-esteem. Let me give you an example. This one lady stood up and it was I think, Rochester, Indiana.

She stood up and she said

, "

The thing that touches me about Focus Factor. is how it' s changed my son s life.

"My son was the child at school that nobody wanted to play with. He would throw temper tantrums and 
disrupt class if he didn t get his way. Mter giving him Focus Factor for just one week, the teacher wrote a note

home and said what are you doing different? Your son is sitting stil and he s completing his work.

Wow, so the teacher noticed this?

Exactly, in just one week. Now the Mom said...again, she was sittng there crying, and this really shook 

too. She said; "The thing that touches me is my son is going to be a different man because of this product.

Instead of being the boy that goes to school without interpersonal relationships, instead of being the child that

no one seems to like, he s nurturing friendships and his self-esteem is improving. That' s when I said to myself

this has to be my God-given mission-to teach people about nutrition and the brain. It's important for kids

because their every-day experience translates into who they feel like they are. But it' s the same for us adults,

too. If we have good days on top of good days, this compounds and it improves our self-esteem. And I picked

up somewhere along the line in my lectures this statement: "To do really good in life, you ve got to feel really

good." And that' s what Focus Factor is all about. 
Well, and it' s such a unique product, too. I mean, there are products out there.. .you hear aboutthem all the time.. . for

things like prostate health; and cardiovascular health and so on and so fort. But I have never ever 
ever heard of a

breakthrough like this that specifically targets the most importnt par of our body-the brain. 

The brain. The very organ that determines how we feel when we wake up in the morning and how we feel

when we come home from work. The organ that' s gonna determine what kind of day we re going to have this

afternoon, and if I'm in a business where I have to talk to people , how I'm going to communicate with them.

It' s going to determine when I come home what kind of spouse I am and parent because of my mental energy

reserves. If our mental batteries are drained, it' s going to affect how we relate to our world.

Is there anything unique about the brain versus, say, other organs in the body in tenns of what it needs to produce that

energy?

Absolutely. The brain seeks specific forms of nutrients for energy production, and this is key. If you happen to

find a magnesium from the wrong source, you re not going to produce menta" energy from that magnesium, no
matter how much you take. So we selected exactly the types, the sources of nutrients, that the research showed

was necessary to improve brain function.

So it's kind of like putting a key in a lock. You know , if you have the wrong key, it's not going to open it up.
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That' s a great analogy, exactly

Ir fact, we have someone who knows exactly what we re talking about. Anita Sohn is With us. . She is a school

admiistrator. And listen to this, ths is an amazing story: She put her entire Class on Focus Factor. Anita, welcome

to the program. Can you tell us why you did that and what happened?

Anita Sohn:Surely. We were having such great challenges with kids being able to focus and being able to
actually sit stll and concentrate and do their work. And a year earlier, both my children had gone on the

Focus Factor. And we had seen such a marked difference, when the parents would come and say, 'what can we

do about this?' then I would start to tell them, ' Okay, this is what I would do in this situation. And it couldn

hurt, it can only help..try it ' So they started, one by one, each child started testing out the Focus Factor. And
as a result, my entire class was on the Focus Factor. We have just... ve had just a wonderful tie on it.

So you put ' em on the product.you talked to their parents first. . but you put ' em on the product, and what you found

was that in many cases the kids seemed more attentive, they got better grades some of them?

Anita: Definitely. Now, I've been on the Focus Factor personally myself for 2 years. When I got on.it and

started finding the difference that the supplement makes on a daily basis..not just when I need it...I am the

most awesome woman on Focus Factor, as well as my children. 

So I think it would be safe to say you re a believer in this product.

Anita: Oh, very safe to say.

Well, Anita, it has really been an honor to talk to you. I know you re busy and I don t wantto take up any more of

your valuable time...you ve obviously got more important people, your students, to spend some time with. But tha
you for being with us today, and telling us this very amazing and important story.

Anita: No problem! Thank you. Bye-bye.

Bye bye. Now, back to you, Dr. Kyl Smith. Obviously some fantastic and life-changing results with children. And
folks listening.. . imagine having the best of both worlds with your kids: Better behavior and better performance in

school. That is something that' s prett much unheard of these days. But doctor, you say that men and women got

hold of this stuff after the kids tred it and they love it too.

Absolutely. The tyical story that we get is a parent, let' s say a mom, would typically buy Focus Factor for

their child because they wanted to enhance their abilty to focus and concentrate in school; And prett soon

their son would come home from school and say, "Mom, 1 had the best day. 1 aced my test and 1 finished my
homework before 1 got home." And the mom would say to herself

, "

I need this stuff. 1 need to go to work and

get my work done before 1 come home. 1 need to come home with energy to spare and have less irritabilty.

So prett soon the mom would start taking the product. She d love it so much she d tell the dad about it.

Prett soon you d have family after family, doctor and physician after physician referring the product to moreand more people. 
Okay, we have to take a quick break. But coming up we ll talk with some doctors who recommend Focus Factor to

their patients; as well as a member of the House of Representatives from the state of Texas. We
ll hear how he

become a better lawmaker and abetter husband and father because of Focus Factor-a very dramatic story. Right

now, it's your chance to can our toll- free telephone number so you can get on a 30-day, risk-free tral of Focus Factor

and tr it for yourself. So let's take a moment and do that now.

CT A #1
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And welcome b ck to the VitalBasics radio program. I'm Bil Begley and our special guest today is Dr. Kyl Smith.
s the creator ofaproduct called Focus Factor. Fascinating story behind it. It started out as supplement to help

kids With learing and behavior problems-and I thin we all know that can be such a nightmare.. .so it helped with
that at sort of a grass-rootslevel, but then adults starting using it because they found that it had this amazing eff ct on

their oWn memory, energy, mood.. . ard just their ability to stay "on-task. Earlier ths week, I had the great pleasure to

speak with some-people who say that Focus Factor has dr matically improved the quality of their life. So folks, if
you or anyone in your family could use a little help with mood or t:nergy, concentration or memory-just sort of
clearigou the mental cobwebs-please listen to this. Jon, if we could, let's roll the tape.

SilkeJones: My name is Silke Jones and I have been taking Focus Factor for about six months. The reason I
started taking Focus Factor was because of the product benefits. It helps eliminate mood swings that.. . it gives
you a little pick-up, so to speak, during the day to where you don t get the doldrums in the afternoon. That
really got my attention because that is me-right there. I've attributed a lot of mood swings or depression here

and there, you know, to just the age I'm going through right now, y know, being a woman. So when I started
taking Focus Factor, I was just surprised how quickly I felt a difference. It was amazing. Everybody I've
talked to ,that I've recommended it to that has taken it has said the same thing.

Kristin Rister-Wheatley: My name is Kristen and since I've been taking Focus Factor I have gotten
tremendous results. I have more energy. I have a more stabilized mood. I feel like my brain functions better.
I'm on top of my game. Everyone knows that women, especially women, go through mood swings especially
during cerain times of the month, certain times of their cycle, and I have noticed that my. mood swings are not I
the highs and lows that they used to be. I am a much more steady; calm person. I think it's very important
that parents try Focus Factor with their children. Personally, it made a dramatic difference in my daughter s i
performance the way she felt in school-the way she could concentrate. I've shared it with my friends. I'
shared it with my family. Everyone feels the same way. We all love Focus Factor.

Dr. Smith did you have any idea when you created this product ocus Factor, that it would have this kind of affect on
peoples' lives? 
No I didn t. And like I was saying previously, I developed Focus Factor to help enhance focus, concentration
and memory. So as a doctor, I' m expecting to hear stories about focusing and concentrating. What I never
imagined is how this would impact our lives, on a very personal level. For instance, when we were fiming a
television program around Focus Factor I had a wife say that she felt that this Focus Factor saved her
marriage. She said that her husband and her both n w come home from their work with more mental energy,
less irritabilty, they can relate and communicate better and, maybe most importantly, they re patient with
each other when they communicate. She said this literally saved her marriage. I hear stories from people
constantly about the benefits that this product brings in their lives that I would have never imagined.

Well, I know that everybody s a little bit different and results wil vary from person to person. But in your

experience, how quickly does it work?

Focus Factor... we see a noticeable improvement in the way a person feels it doesn t matter if it' s a child, a teen
or an adult, in 1 to 10 days. Now I typically tell people, stay on Focus Factor each and every day consistently
and you ll notice a difference within 2 weeks. But I've got to tell you Bil that most people come 'back after the
first day and they say, "Wow, what did you put in this stuff? I haven t felt this good since I was a teenager.

ve got senior citizens say, "Dr. Smith, you ve given me my life back. I now have that energy-that mental

energy-that I used to have when I was a child. Stories like this, it' s just incredible. 
And this is different from regular multi-vitamins in that you re going to actually feel this working prett quickly,
right?
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There s a big key there, and that' s another great question. It' s very common when I' m in a live audience that

I'D ask people to stand up if they are taking a multivitamin. Now , almost everyone stands up. But then I ask

the people to sit down who are actually feeling a difference from that vitamin they are taking, in some way,

shape or form, energy or they feel healthier. And the only people who sit down are the people that tell me they
are takng j?ocus Factor. The rest of the people standing up, which is .usually the majority of the people who

haven t been introduced to the product yet, wil tell me that they have been taking a vitamin for years and they
have not noticed one benefit. 
Yeah that' s a really good point. I don t know anybody who says

, "

, 1 take a multivitamin and I feel great." You

know, they just kind of take it. It' s just something they do, and they never feel any results from it. 

Right. And my goal and my dream, my desire is to educate people that we should expect much more from our
nutritional supplements.

All right, we ll continue our discussion in a moment. But right now I want us to listen to some doctors and what they
are saying about Focus Factor. Folks , these are people we spoke with earlier this week. First we re going to hear

from Dr; Shawn Sieracki and then from Dr. Jim Van Meter. These are doctors who recommend Focus Factor to their
patients-adults, children, seniors-some very interesting comments here. And Jon, if we could, let' s roll the tape.

Dr. Shawn Sieracki: I first heard about Focus Factor about a year and a half ago. Dr. KylSmith introduced it
to me at a seminar. And he passed out a few of the Focus Factottablets. From that point on I've been hooked

on Focus Factor. It helps calm the mind. And it enhances brain function. That is what I am finding it's doing

for women, men, and children as well. It' s an excellent product just to help enhance the brain function. 
believe that Focus Factor is the very best brain support product on the market. Focus Factor helps children or
adults with mental fatigue...poor focus and irritabilty".. it helps to keep that under control. I believe Focus

Factor is the best supplement on the market for memory control and memory function-not just with children

not just with adults, and not just with seniors.. .it hits all ages, and it gives all ages the right amount of

nutrients for the brain. .
Dr. Jim Van Meter: This is Dr. Jim Van Meter. Every time I ever research anything, I always try the product
on myself. Number one, if! can t be convinced that it' s a benefit to me, why in the world would I ever give it to

anyone else? My son has been on it, my daughter s been on it, my son-in-Iaw s been on it...um...everyone in

my family is on Focus Factor. Number one, yes it has vitamins and minerals in it. It also has essential amino

acids and things that are also in here that stimulate the brain to make the brain think, focus and recover facts
numbers, words, definitions, etcetera. Where normal multi"-vitamins and mineral has "otllng to do with it and

can ever turn your brain on to thinking. It' s a product that everyone can trust, and be wonderfully happy

that they are giving their children and their family the very best that can be given to them to be able to achieve

every goal they set out for. 
So there you have just a few of the many doctors who recommend Focus Factor to their patients. These doctors were
not paid in any way for their comments today. Dr. Smith, there are obviously thousands and thousands of

supplements out on the market. Out of all these products , why is Focus Factor gettng all this attention?

I think the bottom line is Focus Factor works. Physicians recommend Focus Factor across the country because

they realize very quickly it works for themselves and it' s working for their patients. And it' s helping improve

lives in many different ways-from the improved focus and concentration to improved emotions, feeling like

you re going to have a better day, feeling like your on you re game. And this results in referral after referral
after referral. And as you know we have distributed this product throughout the US and Canada for five years

now. The exciting thing is Focus Factor is now available direct from the manufacturer, so people can get a

hold of Focus Factor and not have to pay that expensive offce visit.
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All right, 1 want to take another quick break here. Folks now you can tr Focus Factor... l hope you will, for yourself

for your children, your spouse.. . absolutely ris free--ven the phone call is free, and we re going to give that

number up in just a moment. And we ll be rightback to talk some more with Dr. Kyl Smith righ here on the

Vitalbasics radio program. ' 
CTA#2

And welcome back. Bil' Begley talking with Dr. Kyl Smith about Focus Factor. This is a ground breaking

supplement sweeping the countr right now that helps supercharge your mental edge-your brainpower. And we

talking about some incredible benefits here with memory, concentration, mood , energy-absolutely remarkable for

children helping them overcome learning diffculties and behavioral challenges-seniors -who are starting to feel the

mental effects of getting older. Men and women who are trng to juggle family and work. Absolutely remarkable
product. And it is my great honor and pleasure right now to have on the phone with me Representative Rick Green.

, And Rick is with the state house in the State of Texas. And he uses Focus Factor himself and his family.
Representative Green, welcome to the program. Thank you very much for joining us.

Rep. Green: Glad to be here, thanks for having me.

Now, what's your story with Focus Factor?

Rep. Green: Well, you basically listed the reasons I was looking for something like Focus Factor. I was elected 

2 years ago, and in our Texas legislature we meet for 140 days and we cover 6,000 bils in that short time
frame, and trying to juggle that and practice law and run a business and spend time with my boys is not an 
easy thing to do, and I'm used to managing all of those different things but just being stressed out all the time,
and not really enjoying the time that you do get with the family and I wanted something that wouldn t just

affect me physically..I mean" I' ve had .vitamins before that I could tell a physical difference..but with this

product I was looking for something that would give me the p.ental clarity to deal with all these different tasks
at the same time..and that was what I had been told about Focus Factor ..started taking it about a year ago
and found that was exactly the results. I felt a major difference in being able to manage different tasks, and
focus on that task instead of

, y

know, how you..you d be at lunch with one person meeting on one thing, your
mind' s wan,dering off on all these other things you re supposed to be doing. Taking this product made a
signifcant difference to where those things wouldn t happen. lmean, I could...whatever the task at hand was,
I could concentrate on getting that done knowing I had these other things to deal with. ..

Sounds to me like you give a whole new definition to the phrase multi-tasking.

Rep. Green: (laughs) If there s a multi-multi- tasking, then that would fit.

Now, it sounds to me like you ve really personally benefited from this. Do you feel like your family has benefited as
well

Rep. Green: Well, my 4 year-old has been taking the chewable vitamin, which..I took the chewable Focus

Factor for awhile myself before I got on the adult Focus Factor. And the great thing about it is, we ve always

tried to get him to take a vitamin of some kind, and when Dr. Smith came out with Focus FaCtor it was the only
one that he ll say, ' I want to take my vities!'

So he likes the taste.

Rep. Green: He likes the taste, so that' s a signifcant advantage over most of the products that are out there.

What would you say to our listeners who mightstill be skeptical about Focus Factor?
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Rep. Green: Well, I think, um, being someone..y know, personally I' ve always been interested in taking
supplements and vitamins and those kinds of things, so it was a lot easier, um, for me to make the decision to

try something that I thought was gonna help what I was looking for. A lot of times we spend money on
something that' s supposed to be doing all these great things but you never feel it, you never notice if it did.
With Focus Factor you re going to actually know that there s something different in the way that you, are
operating as a human being. Your brain s working better, your body s feeling better. I mean, with a product
like that, what have you got to lose?

And your experience has been that it' s really changed your life, helped your family, it's been good foryour kids.
Sounds like it' s been great for you.

Rep. Green: And let me teU you, I can tell when I don take it.

That's interesting. That' s very interesting. Because, that's always an important test of a supplement , incidentally, is

if you feel a difference when you stop taking it.

Rep. Green: Right.

Well, thank you very much for coming on the program today, Representative Rick Green. I know you re very busy
and we appreciate you dropping by for a few minutes.

Rep. Green: You bet. Y'all have a great one.

Dr. Smith, what goes through your mind when you have a state representative tracking you down to tell you what a
great product you have?

It' s amazing to me. I never imagined that Focus Factor would enhance so many lives across the countr. And

I really love to hear testimonies from professionals like Representative Green who have the abilty to really
impact thousands of lives with what he does every' day.

Well, I'm looking at the clock.. . we re almost out of time. Are there any final words of wisdom you want to leave ourlisteners with? 
Absolutely. I want people to try this product because of what I've seen in my own life and I've seen across the
country" happen for people who take it. I mean think of how many times you ve walked into a room in your
house, you got there and you said to yourself, "What am I doing here?" How many times have you misplaced
the car keys? Or, how many times have you gone through the embarrassing experience of meeting someone,
you re being introduced right now someone from a friend, you meet them, by the tie your hands part the
name falls to the floor.

Happens all the time.

re all having problems with memory today. It' s not our fault. We have an innate abilty to have an
awesome memory. All we have to do is feed our brain the nutrients it' s starving for to enhance energy
production. And Focus Factor supplies those nutrients. And you have an opportunity to try this product and
experience what it can do for you firsthand.

So it' s kind of like memory in a bottle.

Exactly.

Folks , it has science behind it. It' s recommended by doctors, parents, kids who say they can focus and concentrate
better, seniors can benefit enormously.. .if you re in business, this is a must. A remarkable scientific breakthrough.
The first of its kind. And Dr. Kyl Smith, thank you very much for coming on the program, being our guest and
bringing us this information. I know you re a very busy man and we wish you all the best with Focus Factor.

Exhibit F, page 7 VB000063



Thank you Bil. I' ve enjoyed it.

Folks, we re simply out of time. I'd like to than our engineer; Jon, today for all of his help and assistnce. And

defmitely thanks to all of you for makng this, once again, one of the most popular health and well-being programs in

the countr re on over 200 radio stations from coast-to-coastand it's all because of you. Thankyou very much

and we look forward to talking with you again very soon right here on the VitalBasics radio program. Til then, take

care and God Bless. 

--..-----

CT A copy: Hi, this is Bil Begley. If you would like more information aboutF ocus Factor the supplement that

supercharges your brain, please call toll-free: 1-800- . That's 1-800-

For over 5 years , Focus Factor has been available only through doctor s offces. But thanks to a special arrangement

with Dr. Kyl Smith, you can now get on a 30-day risk. freetral direct from the Creative Health Institute. Mention the

VitalBasics radio program when you order, and you can even get a 30-day supply absolutely free.

Focus Factor is effective, all-mitual, and guaranteed to give you noticeable results 
quickly or your money back.

There are two formulas: the berr-flavored chewables for children.. and the easy-to-swal1ow tablets for grown-ups.

Call now and be sure to ask about the doctor s special offer. It' s 1-800- . That' s 1-800-
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Focus Factor radio infomerdal..Leisa...version 2..7/10/00 SHovJ =*+SO 

Hi and welcome to the VitalBasics radio program. I'm Leisa Hart.

Me you under a lot of stress trng to juggle work and your family? Do you sometimes have mood swings or

trouble remembering things? Or maybe your child has behavior problems or learing difficulties. W en, listen up,

folks. We re going to discuss a revolutionary breaktough that is literally sweeping the nation: It' s helping

countless people of all ages get back their mental edge. My guest today is Dr. Kyl Smith, founder and president of

the Creative Health Institute in Texas. He s a recognized expert in the field of nutrtion, pediatrcs and anti-agig.

s Vice president of Education at the Texas Integrative Practitioner s Association-it' s a non-profit agency

whose members include Medical Doctors andaltemative health practitioners. He sbeen Senior Advisor of 

Research 'and Development for several maj or health care and phanaceutical companies. And what brings us to

today s topic is he has conducted thousands of hours ()f research to create this new breakthrough called 
Focu

Factor. Dr. Smith, we have so much to talk about.. . and I am so glad to have you on the Vita/Basics program.

Thank you. I' m honored to be here.

Ths is an incredible story, And I want us to start at the very beginning. Tell us about what inspired you to create
Focus Factor?

It all started really when I just graduated out of my internship and I was creating my own practice. You
see, every day it seemed patients were coming in with a similar question. They d say, Doctor, I am tired and

fatigued all the time. I feel mentally foggy. Is there anything that' s natural and that' s good for me that's gonna

boost my energy levels? Or they d say something similar like Y'know , my son has problems with attentiveness

in schooL He can t focus and concentrate, and it' s affecting his academic performance. Or .. .or the best one:

the wife would say, Hey, my husband comes Iwmefrom work and he s drained. He s irritable, he has mood

swings... sjust, it' s like his batteries in his brain are drained at the end of the day. Is there anything that we

can do to boost his energy levels and get rid of those mood swings? 
Well, the problem was, these questions,

these constant questions, got under my skin because I was suffering with the same thing. I mean, was that

guy waking up in the morning and drinking coffee just to try to .feel good, and I was drinking some kind of

caffeine in the afternoon just to try to stay awake. And I felt guilty because I didn t have a good answer. So

what did I do? I wentto other physicians and I asked them, Hey, what do you say when your patients ask this

question? Did I miss something? And they didn t have a good answer, either. They d say something like,

well cut your caffeine consumption out. I'm thinking to myself, well, that s why we re drinkin!! caffeine! 

feel tired in the first place, right? So I looked for a solution, and ultimately this led me to do a medical and
nutritional research search of all the nutritional information that' s out there...regarding nutrition and the

brain. This search resulted in the first technology that we put into Focus Factor. Prett soon I was picked

up by a pharmaceutical company that asked me to create a product specific for kids to enhance brain

functi(m to increase focus and concentration. Well, this product was an outlandish success. And I'D never

forget this one lecture that they sent me out to across the country. This lady stood up-and I'm tellng you

this because this is a moment that really changed my lie-this lady stood up and she said, Dr. Smith, the

thing that touches me about Focus Factor is what it' s done to my son s life. You see, before Focus Factor, my

son was the boy at school thai 110 one wanted to play with. He would throw temper talltrums and disrupt class 
he didn t get his way. After week of taking Focus Factor, his teacher wrote a note home that said, ' what are

you doing diferellt? Your son is sitting still, finis/ling his work in class... And the mom said this: The tilng

that is most impressive is I'm watcllng his selfesteem grow. 
Well, Leisa...as she s crying, I'm sitting there

trying to fight back tears and I'm saying to myself This is a mission. ve got children suffering with this

today. We ve got adults and senior citizens with problems with focus and concentration, and this can have a

profound negative effect on our life. Somewhere along the line I picked up the saying, In order to do really

good in life, you ve got to feel really good. And that' s what Focus Factor is all about. 

Now, as I hear you saying this , it's a picture I see everyone that I'm relating to as you re saying these.. . know

inability to focus... and then you re talking about the mother saying she s having her child on Focus Factor. I've

got family members, I've got myself , everyone that can relate to this...

Exactly.
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Now tell me what is the principle behind Focus Factor?

There are really 2 underlying principles. Number l...andthis might seem simple on the surface but it'
really important. We ve gotta make up for the nutrition that' s lacking in our diet today. You see, it'
virtually impossible to come out of the ,grocery store with nutritious food today. Most everything in our
cart, even if we re trying to avoid junk food, has been processed. Like refined sugar, refined flour... We
gotta realize that most of the nutrients in our food have beenmiUed and rermed out. This means we
fIling our body with foods that are void of nutrition. What does this mean to us in real life? It means we

ke up in the morning and we feel lousy . We ve slept 8 hours but we stil feel fatigued and lethargic. You
try to hit that 'snooze ' button to get another 10 minutes of sleep, like that' s going to make a difference.
Then you go to work and you feel irritable. You can t get much done. You come home and you feel
mentally drained. So the first principle... ve gotta make up for what' s missing in our diets. The second
principle... this is really profound and this is the technology behind Focus Factor: Is there are specifc
nutrients that f ed the brain s abilty to create mental energy. If these specific nutrients are missing in our
diet, or the multi-vitamin that w happen to pick, we ll never feel an increase of energy. We can be taking a
multi-vitamin and stillfeel sluggish and lethargic. Focus Factor makes up for that by supplying the specific
nutrients the brain uses for energy production.

Now with thatin mind, we ve got a fonnula for kids and a fonnula for adults , right?

Right.

Now tell me this, in your experience, do you see improvements in kids ' school work?

Absolutely. We ve even seen dramatic improvements in academic performance. And let me give you an
example. A child that comes to mind, his name is Brian. He s the son of a doctor in my area that' s a huge
advocate of Focus Factor, probably because of this, y know,/this result in his own life. Brian was a chid
that was kicked out of no less than 4 schools. He would not respond to his parents or any kind of authority
outside like, like principals or teachers. After being on Focus Factor, in one year he was on the honor
roll...and two years later he graduated from high school with honors. Now, the most impressive thing to me
is not the academic performance...and let me say, that' s an extraordinary result. That doesn t happen in
every case. But to me the most impressive thing isn t the better grades. What' s impressive is the fact that
Brian s self-esteem went up. He feels better about himself. He communicates with his parents, with peers,
with authority figur s like teachers even better. And as a result, he, in my opinion s gonna accomplish more
in life. Instead of graduating as that child that feels like a failure, he graduated with quite an achievement
and feels better about himself. That, to me, is the magic and the difference that feeding the brain, feeding
the batteries in our brain and recharging them, can do.

So how about home-schooling? It seems like Focus Factor could really be a benefit because at home there s a lot
of distractions, there s alot of challenges.

True. I think you re correct. And one of the things that I've noticed about home-schoolers as I travel aCI:OSS

the country and do lectures, it seems that many of the lectures are filled with parents that have chosen to 
home schooling. And it' s my perception that these parents are more attuned to what' s going on in their
child' s lie. It's like they ve taken responsibilty for what' s going on in their education, and they re very
interested in what they can do nutritionally to help boost their child' s performance. And the most common
story that these home-schoolers tell me is, with Focus Factor, their child accomplishes more in less time with
energy tospare... to go play and do the things they might want to do. So it' s neat. They can be right there
with their children and they see first-hand the experience of feeding the brain.

. I have with me now Anita Sohn. Anita is a school administrator, and she put her whole class on this amazing

product. Anita, can you tell us why you did that and what happened?
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Anita: Surely. We were having such great challenges with kids being able to focus and being able to
actually sit stil and concentrate and do theirwork. And a year earlier, or previously to that time both my
children had gone on the Focus Factor. And we had seen such a marked diference, when the parents would
come and say, 'what can we do about this?' then I would start to tell them

, '

Okay, this is what I would do in
this situation. And it couldn t hurt, it can oldy help..try it.' So they started, one by one, each child started
testing out the Focus Factor. And, as a result, my entire class went on the Focus Factor. We have
just.. ve had a wonderful tie on it. 
And what you found was that in many cases the kids seemed more attentive , they got better grades some of them?

Anita: Definitely.

That'sjust an unbelievable story. So they were really aware of the difference it makes. They can feel it.

Anita: They were very aware of it. Now, I've been on the Focus'Factor personally myself for 2 years. When
I got on it and started finding the difference that the supplement makes on a daily basis..not just when 1
need it. I am..I alt the most awesome woman on Focus Factor, as well as my children.

So it would be safe to say that you re trly a believer in this product.

Anita: Oh, very safe to say.

Well, Anita, it has really been a pleasure talking to you. Thank you so much forbeing with us today.

Anita: Thank you. Bye-bye.

re going to take a quick break. Coming up you ll hear from some doctors who recommend Focus factor to
their patients. Right now it' s your chance to call our toll-free telephone number so you can get a 30-day risk-free
tral of Focus Factor. We ll be right back with Dr. Kyl Smith on the VitalBasics radio program.

CTA #1

Welcome back to the VitaIBasics radio program. I'm Leisa Hart with special guest Dr. Kyl Smith, creator of
Focus Factor. It staed out as a supplement to help kids with learning and behavior challenges...but Doctor, you

say that men and women got a hold of this stuff and they love it, too...

Well that's right, Leisa. The original formula for Focus Factor was a chewable for kids. But the interesting
thing that happened was... the product would go into the typical household. The child ould come home
from school and say, Mom, I had a great day! I aced my test and Ifinished my homework before I got home!
And the mom would notice that the child is less irritable...she can connect with him better. And then, of
course, the mom started saying to herself, Well, I need this stuff too. . I need to have a better day. lneed to get
more accomplished, and I certainly could use a lif in my mood. This product went out into the field and it is
an outlandish success. Because us adults realize that we need a mental boost...a natural mental boost every
day.

So that how you mow whether a supplement really works. So it starts with the moms are giving it to the
children.. .the children ar perfonning wonderfully. And they rekind oflike I need this stuff my husband needs
this stuff..

Right.

Imow, frends are telling friends. School teachers are tellng the parents about it. And then doctors are
tellng their patients.. you need to try this stuff I can t thin of a single person on this planet that would not

benefit from this...

It' s true.
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I mea.n, men, women, young old, children, seniors, everybody...

That' s true.

It is fantastic. (edit) Now, earlier this week we spoke with several people who say Focus Factor has dramatically
improved their quality of life. So if you or anyone in your family-a.nyone you know-could use some help with
mood, energy, memory.. :y lmow just clearng out those mental cobwebs, you need to listen to this:

Silke Jones: My name is Silke Jones and I have been taking Focus Factor for about six months. The reason
I started taking Focus Factor was because of the product benefits. It helps eliIDnate mood swings. That it
gives you a little pick-up, so to speak, during the day to where you don t get the doldrums in the afternoon.
That really got my attention because that is m right there. I've attributed a lot of mood swngs or
depression here and there, you know, to just the age I'm going through right now , you know being a woman.
So when I started taking Focus Factor, I was just surprised bow quickly I felt a difference. It was amazing.
I notice right away when I don t take Focus Factor. It' s hard to describe. You just have to try it. And
everybody I' ve talked to that I've recommended it to has said the same thing.

Kristin Rister-Wheatley: My name is Kristen and since I've been taking Focus Factor Ihave gotten
tremendous results. I have more energy. I have a more stabilzed mood. I feel like my brain functions
better. I am on top of my game. Everyone knows that women, especially women, go through mood swings
especially during certain times of the month, certain times of their cycle, and I have noticed that my mood
swings are not the higbs and lows that they used to be. I am a much more steady, calm person. I think it'
very important that parents try Focus Factor with their children. Personally, it made a dramatic difference,
in my daughter s performance the way she felt in school-the way she d concentrate. I've shared it with my I
friends. I've shared it with my family. They, everyone feels the same way. We all love Focus Factor.

Dr. Smith, did you have any idea when you were creatig Focus Factor that it would have this kid of effect on so
may people's lives? I
I had no idea. Realie from a technical standpoint I created the product to enhance focus, concentration
and memory...and even boost emotions like feeling better with a better mental state, mental attitude. I
never expected, though, the real-world 'examples that come from people taking Focus Factor. I'm always

surprised... I'll never forget, this one lady came up to me during fiming a television program...she was an
elderly lady...and she said Dr. Smith, I have to tellya...before Focus Factor, my husband was the most
irritable, cantankerous man you ve ever met in your life. But after Focus Factor, we cut off the television now.
We go on walks. I can get him to garden with me. We do hobbies like we used to. It's like I've got myoid
sweetheart back. 

, that' s wonderful. Imagine if she coulda had Focus Factor a long time ago.. .but better late than never.

Exactly.

I'm sure she was just elated.

Dr. Smith, in .your experience how quickly does it take to work?

Well I generally tell people 10 days. Take Focus Factor consistently for 10 days. Butwhat' s really common
is the fact that you re gonna notice a difference the first day you take it. I say 10 days to be conservative. I
don t want anyone to be disappointed. And the thing that I always point out is there are absolutely no
stimulants in Focus Factor. There s no caffeine. As a matter of fact, it's the nutrients that our brian needs
for energy production so it's the best way we can supplement our diet and support our brain: which is
obviously the most important organ in the body.
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Now, for people out there are seniors today, what's this going to do for them?

. Well, the most common thing seniors say, is they fe llike they recaptured that energy that they had when
they were younger. I mean, Focus Factor literally puts that spark back in their lifewhere they feel like

ng more. And let' s talk about memory if we can. Because, again, like I say, seniors worry about their
memory many times. I think the whole world, espechdly.. .Iet' s just take this country.. .are suffering with
memory problems. You ve got children at school with problems focusing and concentrating and learning.
You ve got adults, you ve got seniors. Now think about this: How many times have you been introduced to
somebody...and, or let's say the person listening s been introduced to somebody...and by the time their
handshake breaks their name falls to the floor. Or you go to the grocery store. And mik's on your list.
You come home, you got 10 items...but no mik.

Where did the milk go?

Well, the bottom line is, we re all suffering with memory problems many times, if we ll be honest. It impairs
our abilty yo learn. For professionals it impairs their abilty to provide a great living because, if they can
learn new tasks, chances are they re not performing to their optimal capacity. It affects kids, and believe

me it affects your self-esteem. Focus Factor provides the nutrients necessary to enhance memory, which is a
blessing to all of us.

And folks listening, do you remember what the doctor s name is? Alittletest. It' s Dr. Kyl Smith. I'm Leisa Har.
You may have already forgotten that. But the infonnation is there... we just need something to help us get it out.

Everybody has a natural abilty to have an awesome memory. You just have to have it released. And Focus
Factor provides the nutrients that' s going to literally allow you to learn new tasks and access old memories.

Okay let's listen to what some doctors are saying about Focus Factor. First we ll hear from Dr. Sean
Sieracki...and then from Dr. Jim Van Meter. Now, these are doctors who recommend Focus Factor to their
patients. Let's roll the tape. 
Dr. Shawn Sieracki: I first heard about Focus Factor about ...a year and a half ago Dr. Kyl Smith
introduced it to me at a seminar. And he passed out a few of the Focus Factor tablets, and from that point
on I've been hooked on Focus Factor. It helps calm the mind. And it enhances brain function. That is
what I am finding it' doing for women, men, and children as well. It' s an excellent product just to help
enhance the brain function. I believe that Focus Factor is the very best brain support product on the
market. Focus Factor helps children or adults with mental fatigne...poor focus and irritabilty... il helps to
keep that under control. I believe Focus Factor is the best supplement on the market for memoty control
and memory function-not just with children, not just with adults, and not just with seniors...it hits all ages

, and it gives all ages the right amount of nutrients for the brain.

Dr. Jim Van Meter: This is Dr. Jim Van Meter. Every time I ever research anything, I always try the
product on myself. Number one, if! can t be convinced that it' s a benefit to me, why in the world would I
ever give it to anyone else? My son has been on it, my daughter s been on it, my son-in-Iaw s been on

it...um...everyone in my family is on Focus Factor. It also has essential amino acids and things that are also
in here that stimulate the brain to make the brain think, focus and r cover facts numbers, words
definitions, etcetera. Where normal multi-vitamins and mineral has nothing to do with it and can ever
turn your brain on to thinking. It' s a product that everyone can trust, and be wonderfully happy that they
are giving their children and their family the very best that can be given to them to be able to achieve every
goal they set out for.

So there you have just a few of the many doctors who recommend Focus Factor to their patients. Now, Dr. Smith
there are obviously thousands and thousands of supplements out on the market today. Out of all those products
what is is about Focus Factor that is getting all this attention?
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ve got this wonderful grass roots thing going on in doctor s practices and in familes across the country.
And I think it' s because Focus Factor works. I mean, think of how lDany times people take a vitamin or
nutritional supplement and they absolutely do not notice any difference in their health, their mental clarity,
or anything. Focus Factor very rapidly feeds the brain so you feel like you ve got better attentiveness.

Increased focus, concentration, increased memory...better mood, y laow what I mean? A better spirit
about you. 

Does that just tu a light on for them?

That' s a great example. Kinda like turning a light bulb on. I think a lot of people, at least in my practice,
feel like the light above their head when it lights up when they get an idea, like in a cartoon, is a dull light.
With Focus Factor you get a bright light above your head. 
Well I'll tell you what , I'd like that bright light all the time. We regoing to take another quick break here. Folks
now you can tr Focus Factor for yourself.absolutely risk-free. Even the call is free. The telephone number

coming up. I'm Leisa Har, aildyou re listening to the Vita/Basics radio program.

CTA #2

Welcome back everyone. Leisa Hart talking with Dr. Kyl Smith about 
Focus Factor... groundbreakig new

supplement that helps improve your mental edge. Doctor, for people just tuning in, give us a quickre-cap of the
concept behind Focus Factor and why our listeners should choose this overall the other supplements out there.

Well, Leisa, the concept is simple. Today people are waking up feeling lethargic, they lack energy, they

experience mood swings and irritabilty, lack offocus...because, quite frankly, our diets are just not
providing the brain-supporting nutrients that we need toreel great. So I designed Focus Factor to help both
adults andchildren supplement their diet

...

add those brah -supportingnutrients back to the diet...what I

never imagined, though, is the stories that come from this product. I mean, lcreated it to increase focus
concentration and memory. The stories that come back, though, are higher self-esteem. Parents feel like
they re better parents because they go to work, they get more done in less time, they come home with energy
to spare that they can give their children and their spouse. The stories are just wonderful, life-changing
experiences and it' s caused me to realie that we all need to support the most important organ in our
body...and obviously, that' our brain.

And you re going to feel this prett quickly, right?

Typical person says that they notice a difference in how they feel within just 1 to 10 days.

Absolutely fantastic.

Texas Reptestimonial: Now, it' s my great honor and pleasure to have with me on the phone Representative Rick
Green. He s a member of the House of Representatives in the state of Texas, an attorney, business owner and

father of a two children. Obviously a very busy man. Representative Green, thank you for joining us.

Glad to be here, thanks for having me.

Now what' s your story with Focus Factor?
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Well, you basically listed the reasons 1 waS looking for something like Focus Factor. I was elected 2 years
ago, and in our Texas legislature we meet for 140 days and we cover 6,000 bils in that short time frame, and
tryng to juggle that and practice law and run a business and spend time with my boys is not an easy thing
to do, and I'm used to managing all of those different things but just being stressed out aU the time , and not

lIy enjoying the time that you do get with the family and 1 wanted something that wouldn t just affect me
physically..1 mean, I' ve had vitamins before that I could tell a physical difference...but with this product 1
was looking for something that would give me the mental clarity to deal with all these different tasks at the
same time..and that' s what 1 had been told about Focus Factor..started taking it about a year ago and
found that was exactly the results. 1 felt a major difference in being able to manage diferent tasks, and
focus on that task instead of, y know, how you..you d be at lunch with one person meeting on one thing,
your mind's wandering off on aU these other things you re supposed to be doing. Taking this product made
a signicant difference to where those things wouldn t happen. 1 mean, 1 could..whatever the task at hand
was, 1 cOtlld concentrate on getting that done knowing I had these other things to deal with...

Sounds to roe like you ve given a whole new definition to the term multi tasking.

(laughs) If there s a multi..multi-tasking, then that would fit.

Do you feel like your family has benefited as well

Well, niy 4 year-old has been taking the chewable vitamin, which...1 took the chewable Focus Factor for
awhile myself before 1 got on the adult Focus Factor. And the great thing about it is, we ve always tried to
get him to take a vitamin of some kind, and when Dr. Smith came out with Focus Factor it was the only one
that he ll say, 'I want to take my vities!'

So he likes the taste;

Helikes the taste, so that' s a signifcant advantage over most of the products that are out there.

What would you say to our listeners who might stil be skeptical about Focus Factor?

Well, 1 think, um, being someone..y know, personally I've always been interested in taking supplements and.
vitamins and those kinds of things, so it was a lot easier, um, for me to make the decision to try something
that 1 thought was gonna help what 1 was looking for. A lot of times we spend money on something that'
supposed to be doing all these great things but you never feel it, you never notice if it did. With Focus
Factor you re going to actually know that there s something different in the way that you are operating as a
human being. Your brain s working better, your body s feeling better. 1 mean, with a product like that,
what have you got to lose?

And your experence has been that it's really changed your life , helped your family, it' s been great for your kids.
Sounds like it's been great for you. 
And let me tell you, I can tell when I don take it.

That's always an important test of a supplement. If you feel a difference when you don take it!

Right.

Well , Representative Green, thank you so much for coming on the program today. I know you re very busy and
we appreciate your time.

all have a great one.

re almost out of time. This is your chance for any final words to our listeners. Anything you want to say
before you go?
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Well Leisa, Focus Factor is so important to me...I wouldn t start a day without it. I wouldn t let my faJny
go without it. I wouldn t imagine letting my little girl go through life without the nutrients she needs for a
great day so she can focus and concentrate and feel good about herself. But maybe the most profound thing
is what this does in als() adults ' and senior citiens ' lives. Senior citizens who felt like they don t have that
mental spark...they ve got that spark back that they used to have whenthey were younger. People who feel
like they re going through a drudgery, a treadmil every day of feeling lethargic and not gettng anything
done. They re reaching for caffeine and candy to try and mentally stimulate themselves,- which, of course,
doesn t work. Focus Factor feeds the brain so you literaUy have that energy back so you feel like you can do
more in less time and come home with energy to spare and spend that wonderful energy and time with your
famiy. 

. . 

Dr. Kyl Smith...thallk you so much for being my guest today here on VitalBasics.

Thank you. so much, Leisa. I've enjoyed it.

Well, folks, we re out of time; I'm Leisa Hart. Thank you for joining us on the VitalBasics radio program.

------

CTA copy: . If you would like more information about Focus Factor the supplement that supercharges your
brain, please call toll-free: 1-'800- . That's 1-800-

For over 5 years, Focus Factor has been available for men, women, children and seniors only though doctor
offices. Butthank to a special aIangement with Dr. Kyl Smith, you cannow get on a 30-day risk-free tral direct
from the Creative Health Institute, Mention the VitalBasics radio program and when you order you can even get a 
30-day supply absolutely free.

Focu Factor is effective, all-natural , and guaranteed to give )jou noticeable results quickly or your money back.
And you don have to buy a separate multi-vitamin because all the essential nutrents you need are in this product.
There are two foriulas: the berr-flavored chewables for children.. .and the easy-to-swallow tablets for grown":
ups.

Call now and be sure to ask about the doctor s special offer. It' s 1-800- . That' s 1-800-
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Focus Factor TV Show "Bill' s Case Studies" transcript-AprilI9 2001

Openin,g disclaimer: The following is a paid program for Focus Factor, brought to you by Vitalbasics.
IMPORTANT NOTICE TO CONSUMERS

TilS PRODUCT IS A DIETARY SUPPLEMENT. IT NUTRITIONALLY SUPPORTS NORMAL BRA FUCTION.

IT IS NOT A TRATMENT FOR DISEASE. This product is not intended to treat attention deficit byperattivity disorder or any

other mental ilness. If you or your child suffer from mental ilness
, consult a physicia for proper tteatment.

Title Screen up: "Brain Starvation

Karen Newton: I kept thinking, it' s just approaching middle age. I couldn' t sit down and watch a TV show or read a

book without falling asleep. Because I was just so tired.
Lois Miller: I didn t think of it asbrain staration. I thought of it as loss of energy.. . older age. ..being able to keep up.

Anthony Lazzaro: The most importnt part of your body is your brain.' A lot of people forget to fet:d their brain theproper food. 
Barbara Clemente: Actually I went to a doctor and said

, "

I'm tired all the time. I can t concentrte. I'm forgettng

words;" And he told me this was normai'-- that this was aging and that I should just get used to it.

. Cheryl Lee: When a 7 year-'old is concerned about his acceptance in class and feeling good about 
himself and not

having any fTends.. . and beirigseparated from his frends in the lunch room, that, to me , is more of a concer than just

being an active young boy. 
Tom Newton: There s so many things about the brain that we don t understand. ..

Susette O' Neal: It' s very importnt that you feed your brain-this is the thing that's going to car you through the

next 50 or 60 years.

Bil: Welcome to the Vitalbasics Health Show. These people and rrilionsjust like them have made a shocking

discovery. Despite the abundance offood in this countr, despite the fitness craze, people stil feel tied and mentally

drained. Several months ago on this program we intervewed a learing expert in nutrtion who is generating

controversy with his assertion that there s a nationwide epidemic c1illed"Brain Starvation" that affects men, women and

children alike in this countr. According to Dr. Kyl Smith, memory loss, poor concentration, mood swings and fatigue

are causing a dangerous drop in effectiveness in the workplace and a higher level of tension and even anger in the home.
He also introduced a new dietary supplement called Focus Factor that helps people with these every day problems

Dr.

Smith, welcome to the program again.

Dr. Smith: Thank you, Bil. Again, I'm very glad to be here.

Bil: What is brain starvation and what are the' signs we might have it?

Dr. Smith: . Brain starvation, basically, occurs to all of, I believe us on a daily basis when we fail to consume the

nutrents that our brain needs for optimal fuction. And the way we feel when this occurs is w feel sluggish and

lethargic. The problem is , if we were organically fanning in our backyard the frits and the vegetables and 
growing

poultr and cattle like they did in the early 1900' s in the backyard of the far, and we were producing the grain

products ourselves-'taking the raw wheat , grinding it up and making the bread-
we would have all the nutrents we

needed from our diet. But we don t live that way anymore. The way 
we live is we go to the supermarket and we buy

processed foods... the processed grain examples that we used, where literally the magnesium, the Vitamin B6 and other

neuro-factors have beenremoved from the grain and not added back after processing. Now, here s another key, we

humans have been manipulating our brain for years, our whole lives to tr to 
change how we fee1. A good example is

chocolate, caffeinated beverages , even candies and sugar wil alter brain chemistr and enhance 
neurotransmitters. The

problem isthey do it artificially.

Bil: But it' s not just you, you 1mow, Dr. Smith saying this. This is being widely reported in the mainstream press.
First one: Pain and fatigue are the two most common health related problems that cause people to seek help from their

health practitioners. Words they use to describe their condition include: exhaustion , lethargy, inability to sleep at night

combined with inability to stay awake during the day.

Exhibit H, page 1 Page 1 VB000127



Dr. Smith: Bad combination.

Bil: Another one and this was a headline in USA Today, it was a cover story on it. It said our lives are all crumpled
up with stress, multi-tasking, high expectations, lack of manners. Now we re amid a neW epidemic of anger, sometimes
deadl anger. Now that we lmow that this is serious problem, tell us, what is Focus Factor and what does it do?

Dr. Smith: FocuS Factor fills that huge gap ofniltrents that's missing fromevery one of our diets. In other words, it

helps to ensure that we consume the nutrents we need every day for healthy and optimal fuction for both the brain and

the body. But Focus Factor actully goes one step beyond that. Focus Factor fills that gap with nutrients that have been
shown in science to be some ofthe best quality, both natualingredients.. .ingredients that have a high absorption in the
human body. Ths is very importnt. If we want t6 make an impact on our health, we need to consume natual
ingredients and ingredients that are very absorbable to the body.

Bil: Recently we took our cameras out across the countr. We went from the east coast to the westcoastand back

again to find out how brain staation affects people on a day to day basis, and how Focus Factor helps them get back to
a norml productive lifestyle. Our first stop was Cleveland, Ohio and this highlights the fact that Focus Factor really is
a supplement for the whole family. Tom Newton is the Midwest regional promotion s manager for Electra Records.
His wife Karen is a medical transcriptionist and they have two school age daughters, Katie and Jackie. Take a look...

Newton family testimonial:
Tom Newton: One of things that really brought it home for me was, my boss called me 6utona conference call and
asked me a question. It was a simple question. And I wasn t paying attention. And

, y

lmow, in front of all your peers
you re like what was the question? (laughsj... and you just kind of see your career slowly slipping away.
Karen Newton: I'd find myself dozing off at the movie theatre because I was tired. But I thought, I have too much on .
my plate, I need more help at home.. .1' d be just yelling at the kids-they need to help me more and he needs to help
me-and. . .so yeah, I was just running on empty for a couple of years there.
Tom/aren Newton: Karen: One morning Ijust woke up and literally I felt good. And Ithought, this has got to be

Focus Factor working. Tom: Did you ever notice the difference in your mood from a Monday morning to a Friday
afternoon? Well , I remember distinctly the first time I took it, because it was a: Monday morning, and I remember
taking the Focus Factor-doing my shower and all that. And then when I actully got to my offce, it was like All

right! 1feellike Friday afternoon for some reason! I couldn t figure that out. But, that wasthe beginnng, and that's
the kind of feeling I had a continue to have. 
Karen Newton: You just find, like, that you re in a better mood, you have more enthusiasm, you have more patience.
It just gets the cobwebs out and everyhing. You make, the most of your day.
Katie Newton: When I'm on soccer field and taking Focus Factor! feel more confident and alert and energetic.
Jackie Newton: I have to get up and go to school every day. I have homework every day. I work almost ever day.

And Focus Factor just gives me enough energy to go on with my life , like, with a little bit more energy and not as tired
as I used to be.

Bil: (Wonder Women introduction): One of the real tests of a product is how quickly the word gets around about it.
If everybody s talking about something, it must be prett good... and by all accounts, a lot of people are talking about
Focus Factor, as in this next clip. Lois Miler is a professional real estate broker.in Marland, and she was feeling the
effects of "brain starvation." Focus Factor worked so well for her, that she immediately gave SOme to her nieces.
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Lois Miler: My ability to concentrate was... was non-existent. Practically non-existent. My focus was just horrble. 

had very bad moods, and my energy level was drained.
- Lois Miller: I was seriously considerng retirng.

Bridgett Steele: It's frstratig to not be able to take charge of how I feel. For example, late afternoon when I don

feel like doing my work. I fought through it.. J worked through it. Butin hindsight, it' s frstrating because r wasted so

much time.
Coralie Miler: I was having areal problem with my energy level. Coming up on my43

rd birhday Ijust figued I'm

gettng old and I just can t keep this pace up anymore. .
Lois Miler: I heard about FocusFactor on Coast-to-Coast Radio. And it was, like I said, I was in my bed that

rilOming. I was so tired Iwas thinkng about not going in to work. And I heard about Focus Factor and r said, I think I

just have to order it.
Bridgett Steele: As a family, we exercise together a tremendous amount. We walk the dogs, we ru together, we

perform all kinds of outdoor activities, and Focus Factor has been incorporated into that very busy, active life.
Coralie Miller: One of the things you do when you are not able to focus is to stop and grab a snack or something to
keep your energy level up. The side result is I'm finding it very easy to maintain not eating the office snacks and
thereby keeping my weight off.
Lois Miler: Since taking Focus Factor, my memory is better, my concentration is better, my energy level is better. My

ability to cope is better. My ability to endure.. .my endurance is better. 
Bridgett Steele: By the end of the week I think you, as well as those around you, would notice that you can concentrate

more-you can block things that would otherse be distracting, out. Impediments that kept you from performing

efficiently are gone, because you somehow find the ability to focus on what you re doing. And your attention to detailwill improve dramatically. 
Coralie Miler: Of what I know, 3 different people-my aunt, my cousin, and myself-have tred it with 3 totally

different body chemistries and have all , in our own way, had very successful results.

Bil: Can you talk a little bit about what's happening inthe brain in terms of when our brain s working at full capacity

and then when it's starng, as you say?

Dr. Smith: Absoilltely, the best way we can do this is to actually take a look inside the brain. As you travel inside the

brain you ll notice that tiny telephone lines called neurons carr nervt impulses. However, something unique happens.

No two neurons actually connect to each other. They re separated bya gap called the synapse. Now the way the brain

actully makes a connection is it makes a chemical connection with what's called a neurotransmitter. Neurotrnsmitters

are formed from the nutrents that we consume from the foods that we eat. So, in our comparison of two neurons you

see on the left side we have low production of neurotransmitters and on the right we have high production of
neurotrnsmitters. This correlates quite franky into how you feel. When production of neurotransmitters is high you

have a great day. You feel like yoU: can focus and concentrate on demand.

CTA #1 Bil: Folks, if you would like more information about Focus Factor. rfyou or your kids need help with focus

concentrtion, memory, energy or mood swings, please call the number at the bottom of you screen. Thank to a special

arrngement with Dr. Kyl Smith, you can now get on a 30-day risk free tral. Be sure to mention the Vital Basic

Health Show, andwhen you order you can even get a 30-day supply absolutely free. And we have a special bonus that
we did not have available the last time we had Dr. Smith on this program - he has produced a special video that explains
more about Focus Factor. This is such a remarkable, revolutionary dietary supplement, and it is so different from

anything else out there , this video explains how to take it properly, more information about the ingredients and some
fascinating facts on how it literally energizes your brain. This video is free with your order. Remember there are two

formulas - there are berr-flavored chewables for children and the easy to swallow tablets for adults.

(Vitalbasics Health Show transition)

Bil: Right now, we are going to find out a little more about brain starvation in some very simply everyday terms
through the foods that we re eating here. And Doctor Smith, you have some surprises for us.
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Dr. Smith: We can not assume today that we receive all the nutrents we need from our diet for optimal brain

function-for us to feel at our very best. Let' s star out with breakfast. Because of the way grain products an refined

. today in the millng process-from the grain to the refied flour; we can lose up to 90 percent of some nutrents. Let 

show you what that means to us. If you sta out with simple toast for breakfast, you re gonna have to eat 10 slices to

make up for the loss of nutrtion in your one or two slices. You can find this referenced in governent studies, so it's

valid informtion. Speaking of grain products.. .if we re looking at cereal (and Ilove cereal myself)... you d have to eat

10 servngs to make up for the nutrent losses in that cereal. Now, taking our example to lunch... using the same

information... there are nutrent losses in the luncheon meat and in the vegetables (as we re going to see). You dhave

to make three trple-dec er saIdwiches to make up forthe nutrent losses in these foods.

Bil: I hope you re hungr. That' s just incredible

Dr. Smith: Now, this is real information andit's not exaggerated. Notice we don t havejunk food up here...we don

have fast food. These are real foods.

Bil: yeah, these look like wholesome foods like we re supposed to eat every day.

Dr. Smith: Exactly. Let me give you a real strong example...as ifthese weren t strong already. In the case of

broccoli, asparagus and green beans, the American Medical Association Council on Food and Nutrtion, they state that

nutrent losses can be so severe in vegetables, that by the time they get from the far to the green grocer, they can lose

up to 90% of some nutrients. Now, these are what we call "fresh" vegetables. In the case of caned peas, you can lose

up to 75 percent of vitamis B5 and B6 which are both neuro nutrients-nutrents the brain uses. Let's brig it 
dinner. Taking all this information we put together, you re gonna have to eat 5 servngs of tomato sauce to make up for

that loss. And then we re back to our grain example-lO servngs of the pasta. Because offood storage and food
processing, there are losses of nutrents. And if you don t make up for that by takig a good quality nutrtional

supplement, like Focus Factor, youre gonna suffer. 
Bil: And folks, think about your own diet. Chances are you re not eating this healthy. Chances are youare sneaking

in a lot of junk food... fast food.. . that kind of thing. So Focus Factor becomes really an essential supplement. I want to
introduce to you right now a professional racecar drver named Anthony Lazzaro. Anthony is on the LeMans Series

which are races that last anywhere from three hours to twenty-four hours , and in his profession his mind, his brain is

literally going at 180 miles per hour. So, you can really imagine how focused and alert his brain has to be and how he
has to be. Now we caught up with him at a race in Sebring, Florida, and here s what he says about Focus Factor...

Anthony Lazzaro My career has been very, very good so far. I've won numerous championships in open-wheel cars.
I've won races in sports cars. To get the pole positions , to get the fastest race laps, to get the race wins; you need that

edge.. . and with Focus Factor I have that edge. Your reactions, and what you do in the race car-I mean, we

traveling at 180 miles per hour, we re making split second decisions-your reaction times are everyhing. And if you

not at the top of your game, and you re not mentally prepared for what you re about to do , you can get in big trouble.

Right now, I'm taking Focus Factor about 30-45 minutes before I get in the car. It'spart of my daily routine. A lot of

people watch their diets, they watch what they eat, they work out, they have different activities that they do for their

body, but a lot of people forget about the brain: Focus Factor is brain food. It' s what your brain needs to think more

clearly. Your brain s tellng your body what kind of energy level you re going to have. Focus Factor helps that. The

results speak for themselves.

Bil: Here s what I'm thinkg with Anthony s story, is that if Focus Factor works for someone like him who is under
incredible pressure. I mean he s going nearly 200 mph, I mean that's his job. He drves almost 200 mph for a living. I

can only imagine what it would do for the rest of us who aren t perhaps under that kind of pressure all the time.

Dr. Smith: Anthony has taken Focus Factor to extremes that we ll never have in our lives.
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Bil (AI Demitri introduction):
Al Demitr lives in Florida, and he plays golf almost every single day: He has a tremendous swing, and take a look at
thIs. ..

Al Demitri: I had frends who would come down from up north, from Ohio, and down here to Florida on vacation and

you stand there and you couldn' t maybe remember his fIrst name and here hewas a chumming buddy all the way
through high school; y lmow? And then, once I started taking Focus Factor, I noticed that names were easier...

I don t walk into a room and forget what 1 was going into the room for. And I had problems before. I focus more on

cars, where I'm a better and safer drver. The word "Focus" for golf is important as it is for anything. And when I

heard the words Focus Factor on the radio , it seemed like it would be something I would like to tr. My putting '

tremendous now. My drves are going almost 30 yards farher. There s not a member I don t play with-and I play

with over a hundred here-that can t vouch for that. I can only say that Focus Factor has done tremendous stuff for me.

I mean, just generally...1 don t lmow how to put it. I'm happy. You ever get so happy you re at a loss for words?

Bil (Susette O'Neal intro): We spoke with Susette O'Neal in San Diego. She has a young son named Eric who was

really havig a tough time focusing and staying on task. She says it was really a challenge for her and her husband.

But because of Focus Factor, there s a happy ending. Take a look...

Susette O'Neal: We have a lot of different things that we do in our lives that we take pride in, and one of those things

are our children. To me, there s nothing I wouldn' t do for my kid. I want them to have every advantage that they can

possibly have. Prior to him taking the product, the other kids made fu of him. Y' lmow, that really made him feel like

he..asn t good enough. But since he started taking that, now he can concentrate, he has confIdence , he s able to do the I ,

work, he s able to lear, ahdthat' s something 1 feel really good about because I didn' t thin he could do it before.

Really, you have to decide on what would you do to give your kid a better chance, better confIdence, and better ability? I

, I can t say enough about it. ,.how it took a frstrated family-mother and father-and now we arejust so happy. It'

like the burden s off our back now, so we have been telling everybody about Focus Factor. And I hope that other
people use it because it wil make a difference in your life and your child' s life.

CTA#2 Bil: And folks, I urge you to call right now and take advkntage of Dr. Kyl Smith' s special offer on Focus

Factor. You can get a 30-day supply today with your order absolutely free, and if you call right now, you ll also get his

new video. It explains more about Focus Factor, how to take it for best results , information about the ingredients and

additional ways you can get the most out of your brain to improve focus , memory, mood, concentration and energy.

There is a formula for kids and one for adults , and I really want to stress here that if you keep doing what you ve always

done, you re going to keep getting the same results. But this is your chance to do something different. To get your life
back on track at work; this is also for your kids, to help them build brighter minds; and to out frends watching right

now who are seniors , this can improve your quality oflife so dramatically. So, call now and tr Focus Factor. It's

guaranteed safe and effective or your money back, and be sure to ask about that special offer. 
If the line is busy, keep

tring, do make that call.

(Vitalbasics Health Show transition)

Bil: My guest is Dr. Kyl Srmth who is an expert in nutrtion, pediatrcs and anti-aging and the creator of Focus Factor.

We featued Dr. Smith on this program several months ago and the response has been nothing less than remarkable.

Now, Dr. Smith, for viewers who are just tuning in, can you briefly explain

, "

What is Focus Factor?" and "What is it

going to do for us?"

Dr. Smith: Focus Factor is basically nourishment for our brain, and what it does is it provides the nutrtional factors

that our brain needs to produce mental energy and neurotransmitters. Now what this means to us is Focus Factor
essentially supports optimal focus , concentration, and memory in adults, teens and seniors.

Bil: And, again, this is natural?

Dr. Smith: This is a natual product, yes.
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Bil (Barbara Clemente introduction): I want you to meet one more Focus Factor success story. This is Barbara
Clemente. She lives in Marland, and she s a health care consultant and also works with her husband in his accountingpractice. 
Barbara Clemente It was a very frstratig, hopeless situation, because I was in constant pursuit of trng to solve this

problem-trng to figure out why I was tired.. . why I couldn' t concentrate. .. why I couldn' t get more things done durg
the day. At that point in time I was under the impression that I was just getting older, and this was the way it was to be.
AlthoUgh we did tr every vitamin on the shelf-we pilaged the health food stores. I have yellow stickies everyhere. .
. On cabinets in the kitchen, all over my desk, on the mirror in my bathroom. I mean, it was just.. . how I was going to get
through was to post up what it was I was silpposed to do or what I needed to remember. On a scale of one to ten, Focus
Factor ha helped me at 15. I have energy, I can concentrate. I can do multiple things at the same time and not get
confued. I don t forget words anymore. The changes are amazing. We can spend more ime now with our 

grandchildren, as well as the rest of our family, because we re not so tired. I'mnot afraid of gettng older , now that I
have the Focus Factor. Because the decline was so great in tenn of energy and memory, that I thought, surely within a
couple years I will not remember anything, and be sitting in this chair, just sittng here. But now, the energy is back-
the abilty to go out and do thngs , stay up, keep all these balls in the air at the same time.

Bil: If you have a child who has trouble focusing and concentrating and you lmow that they're bright intellgent kids, I
want you to meet Cherl Leigh. Durng our road trp we went through Texas and visited Cheryl in herhome. We were
very moved by her story. Her son s name is Blake and he was having a lot of diffculty, even at home, and listen to
Cheryl and see if you can relate to her frstration.. . .
Cheryl Lee: It's a tremendous amount of strain and pressure. . .and just the guilt alone , as I mentioned earlier, can put a
lot of stress on any kind of family. And it wasn t just the school. I mean, we couldn t go anywhere as a family. We
didn t want to get sitters for him. .. we didn' t want to go anywhere, we didn t want to go on family vacations because we
were not sure at any point in time how Blake was going to react or respond to certin kind of other situations. So it
really- imprisoned" is a strong word, but it really imprisons your family until you understand what it is you re dealing
with. Focus Factor is part of our family now because it has transfonned my family into an environment that is joyfl
and peaceful and productive and smiling! About a week or ten days into Blake taking Focus Factor, he came home
from school and he had a really good day at school. He talked about his friends. He talked about feeling like he
belonged. Gettng asked to play on certain sports at school. And that's when I lmew we had our son back. And his life
has changed. He went from saying, "I have no frends , I don t want to go back to school, I don t even lmow why you
have a son like me... " to "Gosh, Mom, all the kids at school picked me first today, and I had so much fu today, and 
got to sit with all my friends at the lunch table." Those are words of joy to a mother.
Blake Lee: I feel very happy.. . and Ijust think I'm a good boy ,and a smart boy. 
Cheryl Lee: You want to believe in miracles, but you never really lmow. I mean.. . and I use the word miracle and I
mean that. I really had never believed that something so miraculous could happen so quickly. And I didn' t believe
there was something out there that could make such dramatic changes in Blake and in our lives. My son has been given
a second chance-and I feel like my prayers have been answered. 
Bil: That is a tremendous story. And you know what I noticed about that, you lmow, Blake is such a cute kid but when
you look into his eyes, you can really see that he s energetic , he s really focused now, and most importantly when it
comes to kids, he s really happy. So this really does help people all across the spectr - kids, men, women, baby

boomers certainly who are starting to feel the affects of getting older, and seniors, at that end of the spectrm.

Dr. Smith: Everyone benefits when they feed their brain.

Bil: And you have made an impact in my life as well and I want to talk about that a little bit. Because in our last
program folks, if you saw it, I told a story about this great big thick book that I picked up and read because I was taking
Focus Factory and it was about the American Revolution and I was able to remember all kinds of things. So I' ll tell you

. what, let's roll the clip....
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Bil from previous show: "I started reading this 400 page book... very dense, very dry.. . and what I found was, I'm

remembering everyhing virtally in this book. I'm remembering the names of British Lords and generals and dukes

and battle sites and chains of events that happened. This book literally came alive to me.. .not only as I was reading it
but after my comprehension was extrordinary.

Bil: And I have to say, since that program aired, things just seem to get better and better and better, it's sort of a
cumulative affect. Acouple of things that I notice. First of all, my memory just seems to keep getting better. And just

a very small example is, I was listening to talk radio the other day and someone mentioned a web address, and Internet
address, one time. I got into work the next morning, opened my computer, and I lmew that web address. It was right

there; So one thing I can do is visualize things better, which helps me to remember. The second big thing is
multitaskig. In the past, when I would get all different projects thrown at me at once, I would panic. Because it just
seemed so ovelWhehning. Since taking Focus Factor what I find is I can more calmly prioritize things. I can focus on

each task better, which means I get it done more quickly generally. And I can just get the projects done faster. So that

just eases all of that stress that normally would have come down on me.

Dr. Smith: That's great.

Bil: I want to thank you very much for coming back on the program todayandallowing us to share these drmatic
stories with you.

Dr. Smith: I thank you and I thank you for sharing your story.

CT A #3 Bil: We re simply out of time. If you d like more information about trng Focus Factor for yourself, it's a

30-dy risk free trial. If you or your kids need help with focus, concentration, memory, energy or mood swings, please f

call the nwrber at the bottom of your screen right now. Focus Factor s unique and natual blend of vitamins, mierals
botanicals and special cuttng edge nutrients, help to energize and revitalize tired brain cells. (cut to brain animation)
Let's go inside the brain to show you what happens. These are brain cells that need to be energized to keep you
mentally sharp. And these pulses of neurotransmitters are what fe d the cells their energy. On the left is sluggish
neurotrsmitter activity. On the right is energized activity. As you heard Dr. Smith say, when you feed your brain the
right nutrents, you natually energize it. Focus Factor feeds the brain in a big way. The 5 benefits most often reported
are better focus, memory, mood, concentration, and energy. way You ll feel refreshed, mentally sharp, alert, focused

and energetic and that's guaranteed or you get your money back. (back to Bil) So call, now and be sure to ask about the

Dr.'s special offer. If the line s busy, please keep tring, but do make that phone call. Thank for watching the Vital

Basics health program. I'm Bil Begley...take good care of yourself and God Bless.

Closing disclaimer: The preceding was a paid program for Focus Factor, brought to you by Vitalbasics.
IMPORTANT NOTICE TO CONSUMERS

TilS PRODUCT IS A DIETARY SUPPLEMENT. IT NUTRITIONALLY SUPPORTS NORM BRA FUCTION.
-IT IS NOT A TREATMENT FOR DISEASE. Ths product is not intended to treat attention deficit hyperactivity disorder or any
other mental ilness. If you or your child suffer from mental illness , consult a physician for proper treatment.
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Finally! A safe, easy and natural way to improve focus, 
memory, mood; concentration and energy. Focus Factor is a
superior natural supplement that enhances brainfunction. The
nutrients selected for this unique formula are absorbable, biologically
active , and the ingredients were chosen for their abilty to feed and
nourish the brain. These nutrients are combined with natural
antioxidants and plant extracts that protect and support
neurotransmitters (natural chemicals in the brain that support normal
mood , memory, and concentration). It can easily take the place of
your current multivitamin*

This revolutionary dietary supplement is perfect for the. whole family.

. Men and women feel more focused and alert throughout the
day.

. Women report relief from irritabilty and mood swings. 

. Seniors say they feel an improvement in memory, mental
clarity, and energy.

. Children and teens love the effect on focus and concentration. *

Focus Factor isnow available through Vital Basics with a 30..day
money back guarantee. Take advantage of our risk-free trial today...
and feel the difference when you "feed your brain!"

Special Offer
Call Now to Order

FOCUS FACTOR
Toll Free 1-800-207-7190

Copyrght 200B'Vitai Basics - Privacy POlicy

*Tbese statements hav not teen evaluated by the Food and Drug

:; I
dDJ ration Thi product is not intended to diagnose, treat,

. cure or prevent any disease.

Page 1 ()f 

This document contains the following shortcuts:

Shortcut Text Internet Address

Special Offer http://ww.vitalbasics.comlorderf.asp

Privacy policy htt://ww.vitalbasics.comlffactor/ffactor -template.as#

http://ww.vitalbasics.comlffactor/ ffactor-template.asp
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Please choose the product that you would like to order and click the "Order Product"
button at the bottom of this page. If you would like to order multiple product, you wil
be given an opportnity to return . to this screen to place further orders after placingyour initial order. 

. .

Focus Factor Adult Formula
Adults and Children Over 80 - 100 Pounds
Each bottle contains 120 Tablets

, SPECIA OFFER - Buy 2, get t free! Save $74.
3 Bottles - only$149.90 plus $14.95 s/h

Focus Factor Adult
1 Bottle - $74.95 plus $9.95 s/h

Focus Factor Children s Chewables
Children Under 100 Pounds
Each bottle contains 120 Wafers

C SPECIA OFFER - Buy 2, get 1 free! Save $49.
3 Bottles - only $99.90 + $12.95 s/h

C Focus Factor Children
1 Bottle - $49.95 + $6.95 s/h

Are you taking advantage of our SPECIAL OFFERS?

Join the Vital Basics Customer Club to receive our products at the

guaranteed lowest prices. Plus, as a preferred customer, shipping and
handling are FREE after your fIrst order to save you even more! Vital
Basics wil cmtomatically send you 3 bottles for the price of2 to
ensure that you I; cvntinue enjoyig the benefIts of our natural
formulas without interrption. Billig occurs only when the product is
shippe you may cancel at anyte.

Yes! I want to join the Vital Basics Customer Club. I imderstand my
credit card wil be biled at the time of shipment. 1 may cancel my
enrollment in this program at any tie by callg the nwnber at the
bottom of ths page or by contacting Vital Basics via Email.

: .. ,

Focus Factor Adult Formula Customer, Club
1st shipment (including s/h) $164.
Futue shipments $149.

Focus Factor Children s Formula Customer Club
1st shipment (including s/h) $111.85 Exhibit I, page 2
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Futue shipments $99.

.. -

This Website goes into https or secure mode
on the next page. The https:// address wil not be

. shown in your browser address line becasue this , is a "frames
styles site. Notwithstanding, your Information is secure!

This document contains the following shortcuts:I. Shortcut Text II- Internet Address

Icontacting Vital Basics via Emailllhtt://ww.vitalbasics.com/secure/fforderfonncontact.htmi

avascript:OpenCertDetails

. .- '
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Factor Natural Pack radio infomercial FINAL EDIT...S/S/OJ

. .

Denise: Hi; I'm Denise Diamond. Welcome to The Vital Basics Health Show. If your sex life isn tas satisfying as it
used to be, our guest today says hehas some grouridbreaking new infonnation that may give you and your parer what
you need to re-ignite the spark in your relationship. 

ll talk about some of the prevailing myths about sex that often prevent couples from enjoying the intimacy that they
deserve. And he ll tell us about a new solution that is safe and easy.. . and is something you can use right now to improve

your Sex life.

Carlon Colker, M.D. is Medical Director and CEO of Peak Wellness in Greenwich, Connecticut. He s been practicing in
the health care field for over 20 years. In fact, he pioneered the first weBness clinic on the East Coast. He is an attending
physician at Beth Israel Medical Center in New York City, Greenwich Hospital in Greenwich, Connecticut, and

Stamford Hospital and St. Joseph' s Hospitalin Stamford , Connecticut. He is one of the most sought-after consultants in
the countr and has wrtten extensively about sexual health. We re very fortnate to have him on the program today. Dr.
Colker, thank you for joining us. 

. .

Thanks so much for having me.

It's very c!ear , very obvious that you ',re obvious y a very resp cted medical doctor. What sparked your .interest in sexuall
health? It ssort of a pathway that most doctors Ignore-they Just don t want to go there. 

Well, Denise, as a specialist in internal medicine, I've seen literally thousands of patients over the years for a
, whole variety ofreasons. These range from siinpleinfections and medical conditions-kind of like your sore
throat, your common cold-all the Way up to severe, even life-threatening ilnesses that require hospitalization.
Nonetheless-and this is really interesting-the single most co mon jssue among all of them are questions about
their sexual health 

if you ask. I should really add that, as impohantan issue as sexual health and function is to so
many people, they tend to shy away from this sribject-theytertd to be embarrassed about discussing it. And
would you believe that the physicians are no different? They re actually uncomfortable talking about this subject
with their own patients. And that' s almost a me.

When I think of my health, I think of the food that I eat, the exercise that I get. .. I don t necessarily think about how
. important having sex is as it relates to my health.

Well, this is such an important point because sex itself is healthy and that' s just a medical fact, We know that sex
is healthy and sex is so important to have. It' s important for your proper livelihood and your happiness. And if
you re not having good sex and your sexual health is not intact, then you almost have to wonder about what
you re missing.

It' s also common , don t you think. for people to blame themselves? It starts to feed into self-doubt and low self-esteem
and just sort of closing off to the world and your partner. It really is sort of the ' blame game ' don t you think? 

Oh yeah. The partner... he starts to develop a complex. It really damages the relationship, so much so-you see,
the issue is really physical, and that' s what people don t realize. And that's of course, a lot more positive. That'
where the...more than ever... these natural options come in to help you, and that's what we re here to talk
about...exciting breakthroughs like the V-Factor Natural Pack.

Is it true or is it not that your sex life goes downhill when you get older?

VB000277
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Well, there are issues related to aging that certainly can affect the level of sexual health. There s no question
about that, I don t think there s any denying that.. But if you re generally in good health, there s absolutely no
reason-no reason--why your level of sexual satisfaction can t be just as high as you get older-maybe even
better than when you were younger, and that' s what a lot of people don t realize. I mean, after all, you re older
and you have more' experience. In fact, just last week I got a call from a fellow in his late 60's that I began
actually treating for sexual health about three months ago. Just a little natural support using the V-Factor
Natural Pack to enhance his sexual response and function is all that was necessary to really revitalize his sexual
health. And I actually love this guy s quote. He told me, "Doc, I'm eternally grateful to you... andso is my wife.And that sort of sums it up. 
Well, of course, the women are involved in this as well , and so are the baby boomers. They re heading into their 50' s. 
We hear so much about this generation-they re that virile generation, they re that bullet-proof generation. But have you
seen an increase in boomers in your practice, and how much of a shock is it to them? 

Oh, absolutely. That' s a great point. Yes, more than any previous generation, these so-called baby
boomers...they want to remain healthy forever. That's their expectation. They re not going to climb
comfortably into the old rocking chair at too early an age. They re going to fight it kicking and screaming every
step of theway. They want to stay active and healthy until the end and I think that' s a great thing. And this
generation s proactive about their health, and that, of course, includes their sexual health. They re also becoming
well-educated about the natural options and that's what' s so exciting about the V-Factor Natural Pack. It really
fills that need.

ve talked about getting older and the baby boomers. Butwhat happens is, is that this can also at the same time affect
young people as well. I think that there s an irony there because in our society we think

, y

lmow, the young buck, he
just out there and no problem there. But nothing could be further from the truth. 

Yeah. Denise, I have patients coming to see me literally in their 20' s. So this is something that I think has a lot to
do with the new openness about this. But there was never really an avenue to go. And they may be the people
who really have the toughest time in terms of their confidence and self,.esteem. Whether you re young or old, the
point is you can take action and you can do something about it.

What do you think is the greatest breakthrough recently in this field? You were just saying the new openness. ..and I
would think that probal?ly it sjust been in the past 5 yearsthatthis topic has even been spoken about.. . aloud

, y

know.
People wouldn t even let this topic pass their lips.

It was taboo. It' s taboo. You re not supposed to talk about sex. Y' know, if the rule is that you re not supposed to
talk about sex, then you re really backed into a corner, and that' s unfortunate.

Let's talk about the breakthroughs that have come \vith this new openness. What do you think is the biggest
breakthrough recently'?

The idea that a simple substance that we call nitric oxide governs blood flow to the genitals-that' s really the most
striking medical breakthrough. In fact, the research proving this theory won the Nobel Prize, and that' s, of
course, nothing less than the most prestigious award in all of medicine and science. And that' s impressive. Of
course, this is one of the outstanding features of the V- Factor Natural Pack in that it utilzes an active natural
ingredient that' s been thoroughly tested and shown to increase levels of nitric oxide.

Tell me a little bit more about the V-Factor Natural Pack. I !mow it s a product you developed. There s science behind
it. A clinical trial behind it. Could you give us an overview of how it can help men who may feel inadequate sexually?

. Well, y know, I formulated the V-Factor Natural pack with ingredients that have been thoroughly tested and
they ve been shown to be safe and effective. The V- factor Natural Pack wil help you if your sex life is
unsatisfying, or if you just feel like your sex is going downhil-for men who feel like they ve lost the spark or the
sizzle in their sex life.
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I need to get this straight, for me and for our listeners as well. V-Factor s involved in production of this substance you
were jUst talking about-Nitrc oxide. Is that right?

Well, since increasing levels of nitric oxide cause blood vessels to dilate, there 's an increase in blood flow and
activity to the genitals. As you increase the circulation, you raise the level of function. As you promote the
function, you dramatically improve the sexual satisfaction. It' s that simple.

How does V-Factor compare with all those other products we re seeing out there? And again, that goes back to this new
openness there s beena rush to market for alot of products. Howdoes V-Factor set itself apar ITom the otherproducts? 
This is a great question. There certainly are quite a number of products out there. But one reaDy nice feature
about V-factor Natural Pack is that you don t need to take it every day. You just take it shortly before sexual
activity. And that' s a really important point. I should also point out that V-Factor contains a very precise
combination alidamount of ingredients that's designed to be very effective. . It' s like opening a combination lock.
That' s the example I like to use. If you don t have the right combination, you re never going to open the lock.
I've seeot4er formulas out there with similar ingredients , but either the levels are too low, or something s just
misSing from the formula altogether. With the V-Factor Natural Pack, you have a precise formula in which I've
personally chosen the ingredients and their levels with a great deal of care. So in my opinion, we really have the
thoroughbred of sexual health formulas here.

I need tomake sure that I have this absolutely correct, though. You just take this shortly before intimacy.. . and that's it'?
It' s that simple? You don t have to take it every day? 

It' s that simple. You only need to take the V-Factor Natural Pack shortly before intimacy, so this is not just
another multi-vitamin that's going to sit in your cupboard along with all the other vitamin C's and what not that
you have there that you forget to take half the time anyway. So lit's not going to be a burden. The V-Factor
Natural Pack is formulated and designed for a very specificpur!pose, and that purpose is enhancing sexualsatisfaction. 
What are the kind of results that a person can expect to see? I realize that the results wil vary ITom person to person...

WeD, that' s an excellent question. We know that the V-factor Natural Pack enhances the quality of the sexual
,response in men, since it' s been shown in a clinical trialto result in greater sexual satisfaction. And this has been
demonstrated clinically. So, of course, enhanced sexual response and function is the primary' objective, and that'
what' s been shown in our tests. But I don t want to forget the ultimate goal. See, all that science is great, but
remember, the one. thing that every man wants is a closer relationship, a happier couple, and all the benefits that
come along with a satisfying level of physical intimacy.

And every man deserves that.

Amen, And every woman, too.

Absolutely; Our guest today... Dr. CarlonColker. Some very exciting news for men who want to improve their sexual
satisfaction.. . and that of their parter. In just a moment, we re going to reveal the results of a recent clinical tral on the

Factor Natural Pack Some very exciting news for men who want to improve their sexual satisfaction.. . and that of
their parter. Plus we ' 11 put to bed some of the most common myths about sex-some of which may surprise you. Stay

. tuned.

(Music stingl

CTA #1

(Music sting)
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re back with Dr. Carlon Colker. We re talking about sexual response in men and ways in which you can make every
day feel like you re on your honeymoon. And Doctor, I understand you have some exciting news regarding a recent
clinical tral onthe V-Factor Natural Pack. Could you tell us about that. These results are just fascinating.

Yeah, the news is exciting. The V-Factor Natural Pack is a product that I've specificaUyformulated and I've
clinically tested to support and improve sexual function and response As I like to say, it' s just like dialing the
right combiJiationon a lock. The V-Factor Natural Pack has a precise formula and the ex_ct levels of ingredients
to unlock sexual potential. Just like the lock example, the right combination of ingredients in the proper
proportons is really the key for improving sexual satisfaction. 

. .

So this was a well-designed clinical tral. And the #1 response was: "Increased sexual satisfaction." That was the
feedback that you got from the men that were in the trial. And isn t that's exacily the kind of solution men are lookingfor? 
Precisely. lmean, if you re more satisfied with sex, so is your partner.

Okay, well , in light of those results , I want you to help me put to rest some of the most popular myths-and we ve been
talking a little bit about this today-about sex. Folks, this is a quiz that Dr. Colker s come up with-:I'U be taking it with
you. He says some of these answers might surprise you. Now this is the first one: Being sexuallysatisfied becomes
more diffcult as you get older. Is that true or false? I'm going to say yes. I mean, that's what we hear in our society.
Yes, it gets more diffcult. 
Okay, Denise, this isfalse. Actually, through intimacy, the bond between you and your partner should be
stronger than ever as you grow older. So odds are, if your sexual health is intact, you have a mutually fulfillng
and happy relationship with your partner. And that' s where the V Factor Natural Pack comes in... it gives you
that support for sexual function and satisfaction. The bottom line: don believe the myth that things have to be
more diffcult as you get older.

All right

, '

let s go on to the second question. Talking about sex with your parter is all it takes to improve the quality of
sex. I think that is another one of those things that we hear in our society.

Well, this is actually false. See, while good communication, ofcourse...y know, we want to say that' s the
foundation of any successful and mutually gratifying relationship... there are some things, as we all know, that a
conversation is simply not going to change. And the same is true for poor sexual function. Although in some
cases, of course, it might help to talk about things with your partner. In most cases, talking is not going to work.

Okay, number 3: Sex is one of the best ways to relieve stress. I'm going to say yes.

Yeah, well this is true, absolutely. A satisfying sexual experience is really one of the best possible ways to relieve
stress, and this we know. The V-Factor Natural Pack can get you to the point where sex again becomes a great
way to relieve stress.

All right. Number 4: Sex becomes less important as the years go by. You and I have talked about this today, so I know
that it' s false. But I think my knee-jerk reaction is to say, yeah, it gets less important as you get older.

Yeah, well, this is false. You see, in fact, many couples say that, once the kids, they re up and going to college or
they move out of the house, they kind of re-discoverthis joy of intimacy and they realize that a sexual relationship
is going to be more exciting an.d it' s going to bring them even closer than ever. But, again, sometimes you need a
little support, and that' s where the V-Factor Natural Pack can help make a big difference in their sexualsatisfaction. 
Number 5: Most sexual function issues are the result of poor self-esteem or lack of confidence. I wil say that that's a
prett big part of the picture , but it's not the whole picture.
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Mm Hmm. Yeah, that' s false. You see, that' s what the conventional wisdom used to be. That' s really
nonsense... that' s nonsense. With my patients, I've found that, once we get things functioning well physically, that
the confidence and self-esteem generally they take care of themselves.

It' s really too bad that there was such a generallackoflmowledge in the medical field about sexual health, don) youthink? 
Oh yeah. I mean, we were really off in the wrong direction. But we have much more knowledge under our belts
right now, and we re better able to tackle that issue.

So it's a good time and a good place to reach out for help, even if it feels like a risky proposition.

It most certainly is.

Well those answers are really interesting to the quiz, I think. Do you find that a lot of people come to your practice and
have these tyes of misconceptions about sex? 
Oh yeah, that' s a great point. So many people have misconceptions about sex. But the good news is that there
used to be dozens of myths that people believed, but with the new openness around the topic, those myths are
reatly quickly disappearing. As a physician, of course, that' s very gratifying because the end result is that I'm
better able to help my patients, and of course my patients are better equipped with the proper knowledge toactually help themselves. 
How about women who might be listeningnow and themim in her life is maybe frustrated or ashamed and he

reluctant to do anything about it. . . there s tension, you can cut the tension between them with a lmife. Would you
recommend they call and get the V -Factor Natural Pack as a way t, help him be proactive arid start doing something or...

Wen look, there s no question about it. I can t think of a more lea ring and intimate gift than the gift of re-igniting
the sexual spark in a couple s relationship. And... no, it' s not fair to yourself or your partner to be ashamed of
this or hold back in doing something about it. You should do something about it and you should do somethingabout it right now. 
I should think that it would be a gift oflove , actually. And one ofintimacy to someone.

Most certainly. Most certainly is.

Our guest today is Dr. Carlon Colker. He s here with new information on improving your sex life. We ll be back to talk
withthe doctor a little bit more in just a minute...

(Music sting)

CT A #2

(Music sting)

re back now with Dr. Carlon Colker. Our topic today is a sensitive one, but it's definitely one worth talking about
because it affects so many men of all ages every day, and also affects their parters, too. We re talking about sexual
satisfaction and how you can get that spark back into your relationship. And certainly you ve probably seen in your
practice that there s a lot ofsecretive... or secret-keeping around this issue , don t you think?

, there s no question about it. I mean , we re talking about a sensitive topic and it' s a topic that stabs right at
the male ego, this issue of intimacy. Sometimes the first response is to sort of go into a denial and try to ignore
this and feel like you don t have a friend in the world, not even your partner. You just can t even talk about it.

That's right. You just retreat into yourself.
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And tbis is true with physicians, too. I mean, again, sometimes you see physicians, how they approach this in a
skittish fashion. Tbey re concerned about talking about it.. they don t want to go into this subject. And that' s, of
course, terrible... that' sa real, that's really a crime. 
There have been results concerning the V -Factor Natural Pack. What are the results that you y'e ' seen?

Oh yeah, I've se n some inspiring cases using the V-Factor Natural Pack. In fact, not too long ago, I had a 50
year-old fellow, and he d been married to his wife for about 30 years. And although they were having
considerably less sex in comparison to when they were first married-which, of course, happens-tbey were stil
sexually active up unti about a year ago. When he came to see me, I gave him the V-Factor Natural Pack with
the goal of helping him, and 3 weeks later he actually called me up on the phone... he was thriled out of his
mind...he called it ' sexual energy. ' Andhe was tellng me bow be got it back. And I was reaDy thriled as well.
And for me, this particular case, as a clinician, this was a case where I really felt for the guy. I mean, it ate him
alive.. .it stabbed at tbe ego, as many men can understand. So with the V-Factor Natural Pack it was like he had a
re-birth...a new lease on life, if you wil, is kind of the way he looked at it.

So it extended into other parts of his life as well.

There s no question about it. Again , far-reaching, affecting the couple, affecting even the family, affecting his
personal happiness. This is such an important point. 

Beforethe break we were talking about the FaclOrNatural Pack. Tell me, is this something that someone should take
only if their sex life is going downhili-and I know that there s people who want me to ask this question-or can this
help an already good sex life be even better? If good is good, we want it to be great. 

Right. Well, again

, y

know, I'm a preventive physician... try to prevent things before you have a problem. So of
course, if y u have a good sex life, it may make it a great sex life. And that' s sometbing to keep in mind, too. So
you want to get to this before it beco es an issue.

Knowing that there s a positive clinical trial behind this.. .andeverybody wants to be safe. . . this should give men out
there who are listening a peace of mind that they can tnst the product, that they can believe in that. Can you tell us a
little bit more about that?

Oh yeah, well, this is the idea that we have a clinical trial behind this supporting the effectiveness of the product in
terms of increasing sexual satisfaction. And that' s so important. And, of course, the ingredients in the V-Factor
Natural Pack have been well-investigated and the ingredients have been carefully selected, and there s quite an
amount ofresearch behind these substances.. .in particular the one that we spoke about, the idea of increasing
nitric oxide, and that's something that one of the ingredients in the V-Factor Natural Pack can really do, and
that' s what' s amazing.

For our listeners who are just tuning in...once again, the Factor Natura/Pack consists of capsules that you take shortly
before intimacy? You just take it shortly before intimacy, it's as simple as that?

It' s as simple as that. It' s not going to be like something that becomes a burden in your life. It' s not going to sit
there in your cupboard with your multi-vitamins, your vitamin C's...all ofthese other substances that you forget
to take half the time anyway. This is a substance that' s specifically formulated for a specific purpose and that
purpose is increasing your sexual satisfaction , and that' s so important to recognize.

So many of the other natural supplements that are on the market now purport to have specific results. The V -Factor
Natural Pack, however, is a lot different than a lot of those other supplements that are on the market. Could youtell us a
little bit more about that?
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Well again, yes, compared to other products...you have to remember again,- this is not something that you have to
take every day. You only need to take this substance shortly before intimacy, and that' s important to recognize.
Also the fact that this has been clinically tested

, y

know...you have to really look for substances out there that are
clinically tested... that have withstood the rigors of clinical science.

Yes, I think the science is what makes the difference with this product. We re almost out of time , can you believe it? Is
there anything else that you d like to say to our listeners who themselves or maybe someone, a lovedone of theirs or

. maybe justa mend of theirs might be experiencing low sexual response,.. why should they call now and take action?

Well, again, it' s really important to recognize-for the listeners out there to recognize-that they deserve to have
a satisfying sex life. And every day they put it off, every day they ignore what' s going on in their lives, they
going to be missing out on a critical part of their relationship. And it' s also kind of selfish because, as !think,
you re denying the intimacy to your partner, too, so in a big way you have to do it for her as well.

There is, it seems to me, a baniec . .and we ll call it eiTbarrassment.. . to a man reaching out and taking the risk to tr V-
Factor. The embarassment can be overwhelming. Can you just sort of give some inside advice to someone who s just
sitting there going, 011. This is just too painfitl for me to reach out alzd get this help.

, y

know Denise, I'm so glad you brought that up. It' s a very sensitive point, and it' s a great point to make and
something I really think is probably the most important thing to mention. Privacy is key, and I certainly don
want the men out there thinking that when they order that somehow the V-Factor Natural Pack truck is going to
pull upin front oftheir house. That' s simply not going to happen. The order s completely confidential. The
shipment' s going to be sent to you discreetly without anyobvious labeling. The confidentially is really the single I
most important thing to'emphasize.

And about the 30-day money back guarantee

Oh yes. The money back.. .absolutely something I've insisted upon. If you re not completely satisfied with the
results, of course you re going to be able to return itfor your money back. There s no questions asked. There
no risk.

Carlon Colker, M.D. has been our guest today. Doctor, thank you for joining us. You ve helped us fed more
comfortable about discussing this and I know that it's a diffcult subject for men to talk about. That's okay, thoLgh
because confidentiality is guaranteed with V-Factor. Thanks a lot, Dr. Colker, you ve been a great help today.

Thank you so much , and I thank the listeners out there.

I'm Denise Diamond. Take care and God Bless.

(Music sting)

CTA#3

---------------

CTA COPY: If you d like more information about the Factor Natural Pack please call: 1-800-800- . It s a toll-free number, and your callis completely contidential.

. That's

V -factor is safe , the active ingredients are all-natural and it's delivered in plain packaging to respect your privacy. As
you heard the doctor say, a recent clinical trial of the V -Factor Natural Pack indicated a significant improvement in
overall sexual satisfaction. Plus , the concept behind Factor is based on Nobel Prize-winning research.

ve worked out a special arrangement with Vital Basics. Call now and find out how you can get a free I-month
supply with your order. Be sure to mention this program when you make that contidential call. I urge you to call now
and take advantage of that special offer. If the line s busy, pkase keep tring. It' s 1- 800- That's

800-
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V Factor radio infomercial..FINAL... 10/24/00

(Music up)

Announcer: Welcome to the VitalBasics radio program with Dr. Shari Liebennan and Carlon Calker, M.

Today, Drs. Liebennan andColker talk about a revolutionary new approach to solving some of to day s most talked

about health issues, including sexual perfonnance , poor memory, concerns about prostate health, and emotional

well-being. And now, let s join Dr. Shari Liebennan and Dr. Carlon Colker...

Shari Lieberman: Welcome to the VitalBasics radio' show. I'm Dr. Shari Liebennan. Let mejust tell you a little

bit aboutmy background. I hold a Ph.D. in clinical nutrition and exercise physiology. I am an instrctor at the

University of Bridgeport School of Human Nutrtion. I'm a board member of the certificati n board for nutrtion

specialists, and I've wrtten several books: The Real Vitamin and Mirieral Book, and Get off the Menopause Roller

coaster.

Carlon Colker, M. : And this is Carlon M. Colker, M.D. I'm a physician, medical director and chief executive
offcer of Peak Wellness in Greenwich, Connecticut. I'm an attending physician at Beth Israel Medical Center in
New York City, at Greenwich Hospital in Greenwich, Connecticut, Stanford Hospital and St. Joe s in Stanford.

SL: Well it's great to have you with us. Today we re going to talk aboutsomething a little personal. And what

re goirig to talk about is your libido, and how to make it sing. Because y know what, Carlon? I found in my

practice...a lot of women are complaining about low sexual energy, and low sexual function...and y know

something? It isn t only menopausal women. .Im seeing women in their 20' s and their 30' s. I've seen my fair

share of guys, but most of of the men that I've seen are probably in the 50' , but...

CC: Guys and gals. Guys and gals. But they regettingyoungef, y know. I mean , men and women in their 20'

even. 30' s and 20' , I mean literally. I think if you re an adult male or female

, y

know, it s almost invariable that

you re gonna come across this problem at some point in your lif , and that s libido, sexual arousaL. and these are

things that we re discussing.

SL: Y'know, and I think it becomes depressing when that happens. Y' know.. .you don t feel satisfied, you can

satisfy your parter.. .but, there s a light at the end of tunnel. Because today we ll be speaking about a very special

an-natural product cal1ed V-Factor that has very special ingredients that will really get your sexual energy back towhere it needs to be. 
CC: Absolutely. And these ingredients, which are found in the V Factor.. .I' ve been using them for years in my

medical clinic.

SL:Now, Carlon what I'd like to talk about now is probably a little bit more serious and a little bit heavier.. . and

it's really the consequences of failing sexual perfonnance. How it affects someone s relationship, their marrage

the emotional aspect of it. Do you have something that you can share with us?

CC: It's extraordinarily diffcult when an individual , or individuals who have had a healthy relationship, a malTied

relationship for many years, start to experience decreased sexual interest. Sometimes it s not a big deal , but a lot of

other times it is a big deal. And this can be extraordinarily diffcult. I.. .one case comes to mind I remember. This
gentleman had been malTied to his wife for over 30 years. And, alt ough they were having considerably less sex

than they did when they had first gotten maITied... which is also tyicaL.. they were stil sexually active up until

about a year ago. So it , it's a fal1acy to think that individuals aren t sexual1y active when they get older. But
when there s a decl ine , even... however smal1 it is.. . when there s a decline in that sexual activity it is noticeable and

it does put a tremendous stress on the relationship.. .and in their case , it was quite difficult.

SL: Well

, y

know why it s hard? Y' know why, Carlon? Because , when that happens in a relationship, y know

you also have to assure your partner. .. like he had to keep assuring his wife that it wasn t her. I mean, there s so

much emotional baggage that gets accumulated when that happens. Because especially.. .I could imagine the wife

thinking, is it me? Did he lose his interest ill lIe?
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cc: It s only natural. I mean, how can one parter not think that about the other? They must think well, my god.

it must be me. I must be somehow failing you. And that's... it s a teITible burden psychologically to put uponthemselves. So... 

. .

SL: What about his desire? Was it desire and also the physical ability?

CC: That's a great question. Sometimes it s desire, sometimes it's physical ability, and sometimes it's looped up
into both. I generally find.. .it' s kind oflike , which came first-the chicken or the egg.. . because, somehow or

another, if one happens to you, then the other s almost invariably gonna follow. And urn... when he came to see me,

not only did I do a complete physical exam, I also had him checked out by a urologist; because I thought that was
important. And, luckily, witJ, the exception of a mild increase in the size of his prostate, he really got a dean bil of
health. And, of course, that s great when your doctor says that to you, but it doesn t solve your problem. .. and it

certainly didn t solve his problem getting a uote unquote-clean bil of health. I think this was a major concern

of his. And it's a 'major concern with a lot of patients his age. I put him on very significant doses ofa combination
or Argenine and saw palmetto, which is exactly what's found in V-Factor. Three weeks later-thee weeks!-
was thrlled. I mean, he had. ..

SL: Oh, awesome...

cc: ... tremendous sexual energy, as he called it. Really, it just nudged him in the right direction, He had his
sexual energy, as he called it, it had returned. And these ingredients , which are found in the V -Factor.. .I' ve been

using them for years in my medical clinic to actual stimulate sexual energy and support the health of my patients
which I'm sure that you ve done the same thing.

SL: Exac... Y' lmow, Carlon, maybe we should talk a little bit about what those ingredients are,

CC: Sure.

SL: One of them, I think that has the most amount of research is an ingredient called L-Argenine. It' sjust a
simple, all-natural amino acid. And what that has actually been shown to do is to support healthy erections in men.

CC: Absolutely. And y know, the combination of Argenine , saw palmetto for men is such a great, ')imple

combination, especially in effective doses, and we ll talk about thatfor a minute. And for women Argenine ar.d
ginseng. .. fa ulous combination.

SL: It works so well. I mean., this is art all-natural product that can help with your sexual perfonnance, sexual

energy... and this is something, once again, we re finding it isn t quite so age-related anymore. We think

, y

know
at 50 or 60 we re supposed to be that way, but what we re finding, in fact, is that we don t have to be that
way... whether we re 20 , 30, 40 , or 70.. . here s something completely natural. Now, the Argenine is really
important. And what's really interesting about it , Carlon , is that it works for both men and women. For men, it
actually helps maintain something called nitric oxide. And what it does is

, y

lmow, you have to have thatblood
flow to the area. ..

CC: That's what it is...

SL: We have to have it flow to the genitals. And what's happening is.. . our lifestyles... we re not exercising
enough, we re not eating right, we re very stressed. Y' !mow, there s a whole plethora of reasons why, in our
environment and our society.. . lmow, I have to say really, maybe in the last 2 years of my practice, I've probably

heard more complaints about libido , than in the 18 years that I've been seeing patients.
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cc: Yeah, absolutely. I mean, it's on the rise, and I think that has to do with the new openness that s...a lot of the
clinicians out there are having with th ir patients. I think it's terrfic people are coming forward and speaking about
these problems. But

, y

know, I really should talk about the fact that these ingredients.. .not just the Argenine, but
the ginseng for women, the combination.. . and the Argenine , the saw palmetto and the ginkgo for men.. .I mean
these combinations .are what's important , and I've always used these substances separately, Shari. That's probably
tre with you, too, right?

SL: Yes.

cc: But it s great to see that these terrfic ingredients are realIy combined in the two simple and easy- use
formulas. This is the first time that I've seen them combined with effective dosage. That's... that s important, and
that's mywaming. Because there s a ridiculous number of other supplements that you re gonna see out there that
have the same ingredients , perhaps , that are found in V -Factor... but you gotta pay attention to the dosage. You see
that' s the problem. The dosage.

SL: Yeah. I'm going to use a technical word. What other companies do is they schpritz it in. Schpritz is...

cc: Don t schpntz. 'That's what you do to your plants!

SL: Don tschpritz. Now you know what? That's very important what you said. Because you know as well as I
do... as you know, we ve used supplements in our practices since the beginning of time. Y' know, you look at a
product that's supposed to deliver what it's promising. So if you re using another product that claims it has
Argenine, if it doesn t have the COlTect amount, it's not going to deliver what it promises.

cc: Don t schpritz! That's what Shari said.

SL: Jusfsayno!

cc: Justsay no. The amounts of the ingredients that are found in V -Factor-again, just as Shari points out- 
they re aU consistent with scientific research.. . and you ve gotta have research to back the ingredients that you put
in your product. Now, other formulas.. . they claim that they have the same ingredients , but yougotta check the
label. And you know what I call it, Shari? You gotta do what you do in the grocery store. You gotta check the
label, right?

SL: You gotta check.. . and the same thing with the ginkgo. Y' know, if you schpritz ginkgo in, and you put in 10
miligrams , it's not going to deliver what a product s going to deliver if it has the proper amount of ginkgo. So this
is... when I say scientifcally developed Carlon and I are both researchers , we re clinicians, we re practitioners, and
we use the COlTect amounts because we read the studies. WhatI love about V-Factor for Men and V-Factor for
Women is that this is a product that s delivering the promise. This is a product that is delivering what it says it'
going to deliver. The COlTect amount... the amounts that were used in the studies... and

, y

know s just a
wonderful thing to be able to have something available for people that's.. .it' s safe, it's effective... we have a
separate formula for men , there s a separate formula for women.. . and it works for really achieving a more positive
more healthy, more vibrant sexual energy. And I think that's what it's all about is.. ;people are losing.. . losing your
libido .. that sounds like a great name for a book: Losing YOllr Libido.. or a movie!

cc: Mygoodness ve got another book.

SL: Do you like?

cc: Between the two of us...

SL: Losing your libido. But people are losing their libido...

cc: Absolutely...
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SL: And they don t feel sexual.. . and they clon t feel like their sexual performance is where it could be. And
know, maybe for a man it's alittle bit more of a problem than for a woman. What can I say??

cc: What's more discourging.. .is when people have those problems, and they turn to products that.. and they
not. getting the kind of dosage that they... that nec... that necessitates a proper function... . then, of course, you re not
gettng the right ingredients, not getting the right amounts.. . and V Factor does provide you with the full dose you
need. That swhat's important. It s kind of like

, y

know, you get ripped off at the diner. All right? You go there
and imagine asking for a plate of French fries, and the waiter comes back and he puts a plate of tWo French Fries 

front of you! And then he proceeds to argue with you somehow, that, like wetl, you did sayFrench
Frie

...

know. And needless to say, 2 French Fries won t fill you up. So it' s the same thing...

SL: It's not the full order.

CC: It' s not the full order. So get the full order.

SL: Get the full order. Now

, y

know, there are a couple of other things that we should probably touch upon. The
saw palmetto for men is so important. Saw Palmetto supports healthy prostate function. I have to tell you
something: All my husband hears every day is prostate, prostate , prostate. He hears it

, y

know, in the news.

. .

reads it in the newspaper... 
cc: Absolutely. Because, Shari , it's supported by science. The research tell us that saw palmetto wil support
healthy prostate function. It promotes prostate health. It promotes healthy urinary tract function, and normal urine
flow, and normal voiding patterns.. .or urinating patterns. 
SL: And this is really important because I think that men are becoming acutely aware of this much younger in life.
I mean, even if you re 20.. . it's almost like , now when I see some young men in my practice, I have men in their
20' s and 30' s overly concerned about what their prostate s going to be like when they re 50. because their father
doesn t have great prostate health.. . their uncle.. . whatever. So I think it's a kind of in-your-face kind of thing. 
this is a product that men really get a double-whammy with. They get the support for erections... which is very
important. They also get the support for keeping a healthy prostate. And they also get something that is in the .

men s and women s formula, which is the ginkgo. Now , the ginkgo for men.. .it's very important for both men and
women. It supports the healthy micro-circulation. So , once again, we re talking about the blood flow to the sexual
organs and other parts of the body as well. But girikgo also helps with memory, cognitive function-it's a very very
important supplement that a lot of people have heard about. And !think that

, y

know.. .r think when your sexual
energy is lacking, Carlon. I believe that it can affect other things in your life.

CC: Yeah, absolutely.

SL: You, don t feel as vibrant. You don t feel as " up." Y'know, it isn t necessarily that you feel tired.. .it s just
kind of..r would think that it \-vould almost be depressing. I thinkwhen you re...

CC: And for some people it's even worse than that. For some people , they re very disillusioned, they re very
disheartened. It can ruin marrages. It can really... it can really cause a lot of problems. 

SL: And I think that one thing about this product, once again, which I think is so important... is it s natural. In the
men s formula you get Argenine , you get ginkgo biloba, you get the saw palmetto. These ingredients are extremely
important. You also get Siberian ginseng. In the women s formula, you get the L-Argenine, the ginkgo biloba and
the Siberian ginseng. Siberian ginseng is also a product that I think a lot of people are interested in as well. A lot 
people are taking ginseng supplements. So this is a supplement, once again, that supports your overall health and
well-being. But most important, it s dealing with a very, very personal issue. And we re going to comeback in a
little bit. We ll be talking more about V-Factor. So I'd like everyone to' stay tuned. Once again, yau re listening to'
the VitalBasicsradia shaw jained with Dr. Carlan Calker and Dr. Shari Lieberman. And we ll be right back, So'

stay tuned.
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CTA#l

SL: . W elcomeback to VitalBasics radio show. You re joined with Dr. Shari Liebennan and my co host, Dr. Carlon
Colker Carlon, I think, y'know, what I'd like to do now is kind of share our clinical experience. Because Ithink
we bring something to the table in that... we re talking about ingredients... we' re talking about thescience...but you
and I have actually used these ingredients in our practices. And what's grc;at is. . .now you ve got a supplement
that's an all- in one. But...sharewith me a little bit.

CC: We talk so much about men, and men having problems.. . and I don t have to tell you, Shari...

SL: Hey, wOmen have problems, too!

CC:... that women also suffer from decreased libido and other sexual problems. And

, y

know, one case in
particular comes to mind. Not too long ago, a young women... would you believe she was 28 years old...

SL: I do believe.

CC: Well, she came to see me , uh, with among other issues a complaint of not being able to become sexually
aroused. Now, here s the sad part of the story. She spent an enonnous amount of time and money seeking
psychiatrc counseling at the advice of one of her friends...

SL: Boy...

CC: Well, this is not an unusual story. Then

, y

know they told herthat she was a Type-A personality.. . she s too
stressed, she needs to have more rest for herself, etcetera, etcetera. Y' know, if you re too stressed

, y

know

, ,

ViouSly you want to avo id stress. And

, y

know, you want to ta e time for yourself and relax. And all those
thmgs can help. But she tried all of that and it didn t change her tondition one ,bit.

SL: Frustrating.

CC: Now, remember, this was a relatively young woman. So she even tried taking a couple of the over-the-counter
pro honnones. You ve seen those?

SL: Sure. Like the creams and all that kind of stuff. Yeah.

CC: Now

. .

she was actu lly taking one at the time she came to see me. So , I, of course immediately stopped that
nonsense because the side effects in an individual like this would be just incredible and particularly scar. And
instead, I chose a natural regimen of Argenine and ginseng. Huh... there ya go.. .and these substances, as we
mentioned, they support healthy circulation. They re exactly what we find in V -Factor. And in her case the results
were dramatic. It was almost as if all her body needed was a little bit of a nudge with the natural ingredients to get
her the right direction. . 

SL: But isn t that amazing. You want to know something? If you think about what people have tred.. . and you
know what? What people will do to fix that problem.
CC: And

,. .

and fortunately in her case , she responded quite well to something that was natural and available...

SL: Super...

CC: ... in this case, in the fonn of V-Factor.

SL: Y' know, I really want to say to everybody out there: if you are experiencing sexual decline. And sexual.. .1' m
not talking about your age. You can have sexual decline if you re 28.. . you can have sexual decline when you
48.. . you can have sexual decline if you re 68. We re not talking about... we re getting away from the age factor
and instead we re going to be talking about the V-Factor. And this is a product , once again.. .ifyou re experiencing
a decline in your sexual performance-you re not getting that zip and zing that you used to...
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CC: If you re stressed because your pager keeps going off.

SL: That' s right! If your pager keeps going off and that affecting your sexual perfonnance... Nothing personal
Carlon, of course.. .but this is a product that.. .you have nothing to... Y' lmow what I love, Carlon? I love when the

dOWIside is.. nothing. The fact of the matter is that the studies support and show: L-Argenine.. . safe and effective

for both men and women. Very important. Once, again, we re talking about the blood gettng to your sexual organs
and that' s very importnt. We re talking about the ginkgobiloba; which also supports circulation. We re talking

about the saw palmetto for men. I mean, a lot of young. guys, and certainly almost every man that Isee over 50'

taking saw palmetto now. I mean , it's a very important thing formen to take. Andwe re also talking about

Siberian ginseng because.. . that' s something that. ..people like to take ginseng, and I think that this is a very, very
synergistic fonnula. Once again, it' s safe, it'snatual.. there s no downside. And Ilove thatas a clinician. And

lmow, I've spent my whole life recommendi ng specific dietary supplements , exercise regimens

, y

lmow, dietary

interventionS...I like to do the safe thing first. 

cc: Absolutely. And

, y

lmow, one of the things I want to go back to is, again, other products that I've seen out

there that some of my patients briI1g me to take a look at and stuff

, y

lmow, that I've seen, not only cheat you out of
the amounts of the ingredients that you need to see results, but they disguise what they re doing by also including

insignificant amounts--r, as you put it... 

SL: Schpritz!

. CC: 

.. .

schpritzing. A schpritz of a whole bunch of other ingredients. And I always warn my patients to stay away

from products like that. Urn

, y

know, it s sort of like what I call the "shotgun effect:" Theyptit piddly doses in of
everyhing but the kitchen sink, right, Shari? And then their formulas.. . know, they hope that it hits you with

something that works. And, unfortunately, all it does is, uh, lighten your wallet.

SL: Well

, y

know, maybe.. . maybe sometimes people think, y'know , if a product has 20-30 ingredients in it it's
going to work better. No. The 20 30 ingredients.. . maybe you re sacrifidngan amount of I or 2 ingredients that

are really necessary for it to work. You re listening to Dr. Shari Lieberman and Dr. Carlon Colker on the
VitalBasics radio show. Stay tuned, because we ll be right back.

CT A #2

SL: And welcome back to VitalBasics ' radio with Dr. Shari Lieberman and Dr. Carlon Colker. Carlon , Ijust want

to kind of recap a little bit about what V -Factor does.. . know, the fact there is a very special formula for men, a

very special formula for women... because if some people haven t noticed, we are a little bit different..

CC: That s the point-we re different...

SL: We re a little different...

CC: Gosh, we re the same in so many ways.
Mars.. or is it the other way around...
SL: One of those things.

What is that book.. Men arefron! Venlls. Women are From

CC: One of those things. But

, y

know, again... I've been using the ingredients that are found in V -Factor for years

in my medical clinic with my patients. And it helps to stimulate sexual energy. And support the health of my

patients. And remember, different formulas.. . different sexes. You ve got Argenine and ginseng for women, and

Argenine , saw palmetto and ginkgo for men. And that's what's terrfic. These ingredients are combined into two

simple , easy-to-use formulas. 
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SL: I.. . and, once again, who can benefit from this? If you are feeling not the same pep and drive as you have had

in the past when it.comes to sex. .. if your sexual desire , sexual performance , sexual energy, just isn t what it s been

inthepast... And I have to teU you something: This is a product that, once again, you have nothing to lose. If you

are experiencing low sex drve, low sexual desire. . ,ifyou ve never experienced your sexual performance or desire

to where it should be...whetheryou' re a man or a woman or you want to perhaps 
enhance your sexual performnce

or desire, this is a product, once again.. . why not give it a tr? There s no downside.. .it' s completely safe and

natual, and I just love that about the product. 

CC: . Yeah, I mean, look. This is a sensitive subject. But as a physician, I can tell you that, uh, patients are

now...patients and doctors are now speaking about this very sensitive subject. There s a wonderful new openness

and I know that it's a difficultsubject for so many people. So here we are on the radio , discussing this subject

openly, and discussing what I think isa healthy, all-natural way to stimulate sexual appetite, sexual energy.

SL: And it's something, once again, that so many people are complaining of. As I said, in my practice-maybe

cause men don t want to let their hair down as much as the women-I mean, women wil come into my practice

and sometimes talk about that perhaps as their number-one secret.. .

CC: Now, you see, men let their hair down in my practice all the time. I don t understand this, Shari...

SL: See? , I duno. ..now why do they tell you and they don t tell me? What s going on here?

CC: Vive Ie diference.

SL: Vive Ie diference. But

, y

know, this is somethingwherea.lot of people... Y' know, Carlon, it's almost like

you don t feel whole if you don t feel sexual. And you know when you were talking.. . when we were talking earlier

about that patient of yours that.. thehusband imd wife. I have women who are very concemed... they don t feel

sexual and their very concerned that their husband.. . I, I've had wqmen specIfically say to me I keep tellng him it

not him... 

ct: That's what we call a relationship. I mean , there ya go. When you re in a relationship, one parter depends

on the other for supporting their own health and happiness. So, y know, one cannot feel otherwise. .. and to feel

somehow that they might have failed. And so , it's really tragic to see these kinds of things , and it's wonderful to

know that we have a way to address them.

SL: Now , this is Dr. Shari Lieberman...

CC: And this is Carlon M. Colker, M.

SL: Saying goodbye to you. This is the VitalBasics radio show, and I hope that you join us next time. So we ll see

you soon.

---------

CTA copy: If you re listening to this program and you d like more information about V-Factor, the advanced-

formula supplement that enhances sexual function, please call toll-free: 1-800- . That's 1-800-

You can now get on a 30-day risk-free trial direct from Vitalbasics. Mention this program when you order and you
can even get a 30-day supply absolutely free. Be sure to ask for the details. V -Factor is an effective, aU-natual

supplement guaranteed to give you noticeable results 
quick(v or your money back. If you need some help with

sexual function.. .if you have concerns about prostate health, memory or cognitive function, please call right now.

There s a formula specifically for men, and a formula specifically for women. Call now and be sure to ask about
our special offer. It' s 1-800- . That's 1-800-
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V Factor
:60 Radio
Sexy
(1111101 )

ISCI code VF2 r .

FUe name V Factorspot21

Sexy female Announcer (:45) 
v" is for Virility-the quality that makes you a real

man... a sexual animal that women want. Also known as the " Factor.

The best lovers have it. And now you can get it.

Introducing new maximum-strength V Factor-the all-natural supplement that takes

your sexual power to new heights.

No stimulants. No drugs. Just safe , clinically-proven ingredients chosen for one thing

and one thing only: Heightened sexual function that wil drive you-and your

parter- wild. .

The concept behind V-Factor is so reliable , it s even backed by Nobel Prize-whining

science and advanced medical research. 

The " Factor" is what separates the real men from the pack.

Want it? Get it. Now

Unlock your V - Factor. Try it tonight.

Anncr Tag (:15) Call 1-800,. . That s 1-800- . Your call is

confidential and V- Factor is guaranteed or your money back. Call 1-800-
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Factor Natural Pack TV infomercial...FINAL BROADCAST VERSION...8/9/01

Opening Disdaimer: The following is a paid advertisement for V-Factor, brought to you by Vital Basics, Inc. V-Factor is a

dietary supplement designed to support sexual function in healthy men. It is not a treatment for any disease, including

sexual dysfunction and impotence. 

Denise: If your sex life isn s satisfying as it used to be, my guest has some groundbreaking new scientific

information that may give you exactly what you need to improve your sex life. He ll tell us about a new supplement

that' s easy, safe , clinically tested. H and is something you can use 
immediately to improve your level of sexual

satisfaction. . 

. .

Carlon Colker, M.D. is the Medical Director of Peak Wellness in Greenwich, Connecticut. He is an attending physician

at Beth Israel Medical Center in New York City, and three hospitals in Connecticut: Stamford, Greenwich and St.
Joseph' s. In addition to treating many patients for male sexual functiori;he is one of the most sought-after consultants
in the countr, and has wrtten extensively about sexual health. Dr. Colker, thank you for joining us.

You re recognized as an expert in this field-you ve prett much written the book on sexual health and what comes of

. that. What sparkt:d your interest in the field of sexual health?

Carlon: Well Denise, as a specialist in internal medicine, I've seen literally thousands of patients for problems-

from simples..uff...
Voer

cou h, sore throat, little stuff likethat...all the . ?p to life-threatening iIoes that 
actually eqUires hospitalIzatIOn. But I can tell you that among all these mdlvlduals, the common denommator-

the common complaint-is one of sexual health. But that' s only if you ask. Because if you don t ask, you

simply not going to know thesethings. And that' s sort of where this ,taboo idea that it' s sort of taboo to talk

about sex comes into play. . Sometimes the individuals are embarrassed or shy about it. Sometimes even the

physicians are. 
When you take the step.. . advance the step as a physician to your p tients to askthem about their sexual health, I would

wager a bet that a lot of peoplc have never had a doctor ask that. What's their reaction to you?

Tbat' s a really good point. Most of them are a little bit shocked, a little bit taken aback at first, as I sort of

instruct the residents and the interns I train that that' s to be expected. Because most physicians-ertaioly too

many-actually area little skittish about this subject, and even embarrassed themselves. But that' s not

appropriate. I mean, on should be able to speak about 'this with their patients. So when we bring it up, of

course at first there s a little shock factor. But then, after that there s actually almost a relief that you re asking

about it, and you want to make sure that everything s okay on that front, too.

Even 5 or 10 years ago , likely you and I would not be sitting herein front of the cameras talking about sexual health and

all that is implied in that. Now there s a new openness. We re seeing it penneating (jur society. 
Yes, and certainly as little as a matter of years ago, we would not be sitting here today and this would be utterly
shocking for society. And certainly even today, probably there s many people out there that are actually shocked

by this. But here we are on national television, we re talking about sex, we re talking about sexual health. And

know, it's been written about in newspapers, it' s written about in magazines, it' s on radio, it' s on

television...and that' s reallv a Good thin

The baby boomer generation. I don t know how much I've read about it.. . or most people have s en research done on

the baby boomers , they re the virile generation, they take no prisoners. I mean , this is. the can-do generation. . And I'm

guessing that many of your patients are baby boomers. How are they.. . how surprised are they when they take that step

into your office?

Well , look, they are extraordinarily surprised, because again, these are individuals-the so-called baby

boomers-who have their heels dug in. They re not about to climb into the rocking chair and just go passively
into retirement and wait to die. They re not going to do that. Theywant to stay healthy, they want to stay

physicall:y active, they want to stay strong, they want to stay virile...and that includes, again, their sexual health.

They re very focused on that and they want that to be just as much a part of their lives 
as everything else. 
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And they re partofthat new openness that we ve been talking about, don t you think?
Abs6lutely.

Not just older folks, not just baby boomers. There are a lot of young people in there.

Well, it' s n6tjust individuals in their 60' s and 70' s, 6r the baby b66mers. This also 6ccurs in individuals in their
20' s. So. again, the V-Fact6r Natural Pack is s6mething that Y6ungerpe6ple can use, and s6mething that older
pe6ple, individuals, can use with a great deal 6f satisfacti6n. 

Proactive is what we re talking about today. Let's talk aboutthe solution-the V-Factor Natural Pack.

This is a dietary supplement with S6me natural ingredients in it. And th6Se ingredients are put t6gether in a
, specifc c6mbinati6n, and that's very impo.rtant because I precisely fo.rmuiated this product based 6n the

inf6rmati6n that's already o.ut there. Co.llectively we have a clinical study to. Sh6W the effeCtiveness 6f this 

pr6duct. And I think that' s what' s impo.rtant. We have a pro.duct that really do.es improve sexual satisfactio.n inmen. 
Factor Natual Pack is set apart from the rest of the pack by the clinical study-the research that came back, the

safeness, the data that supports this , the verbatums from the people that were part of the study-all tell you that this is
very effective. Could you compare this-all of that research, the science behind it-comparedto some of the other
products that people are seeing out there, too. 
Sure. Well, I think it' s impo.rtant to. reco.gnize that there is this clinical study, which I was, o.f C6urse, the lead

investigato.r into. the pro.duct. I mean, we did a very, very strict clinical study o.n it, and we showed that this was,
in fact-the V-Facto.r Natural Pack-really excellent in impro.ving sexual satisfactio.n in men. It really was
terrifc. And that' s so. impo.rtant to. recQgnize, because so. many Qther prQducts that are 6ut there I mean,
they re based Qn fQlklQre Qr they re based Qn what I call pseudQ-science, Qr they re based Qnso.me anecdo.tal
infQrmatiQn, and that just means what so.meQnesays is true fQr them. And while that might be g6Qd fo.r an
individual, and might be interesting, that really isn t scientifc enQugh. We need to. kno.w that so.mething s really
going to. w6rk fo.r peo.ple.

That's what sets us apart here. Now , for the layman, what does clinically tested mean, specifically? What does that
mean?

Well, to. say so.mething that is clinically tested, it means "that the prQduct has actually undergo.ne a very careful
scrutiny and research where we take the prQduct and we test it against- a placebo.. And it' s in a do.uble-blind
fashio.n where neither the examiners nQr the subjects i'n the study actually knQw which pro.duct they re taking.
And they go. fo.rward and take the product and see ho.w they do.. In the caseQf the V-Factor Natural Pack, we
clearly fo.und the increased level Qf satisfactio.n. It was very signifcant.

V -Factor Natural Pack is also rooted in some prett heavy-duty research that even came before the clinical trials

Abso.lutely. One Qf the ingredients that I selected fQr the V-FactQr Natural Pack actually is based Qn the No.bel
Prize-winning research in the theQry that nitric Qxide-a substance called nitric Qxide-an actually impr6ve
circulatiQnto. the genitals. And that' s so. impo.rtant, because if YQU imprQve circulatio.n to. the genitals-with
nitric Qxide, by increasing nitric Qxide-then YQU impro.ve the functiQn. If YQU improve the functiQn, then clearly
your satisfactiQn s gQing to. get better. And that' s so. impQrtant. But;y knQW, I don t want to. get away frQm this
idea that, again, a fulfillng relatiQnship is really what we re cQming after. I mean, the idea Qf having go.o.d sexual
health ultimately leads to. a gQQd relatiQnship.

You have the opportunity really to change people s lives. How gratifying is this for you when you see your patients
come back to you and say, Gosh. this has just totally changed my life. I have a whole new lease on life. I've been
released from prison.
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Well, it's extraordinarily gratifying, Denise. Imean, that' s why I went into medicine in the first place, is to help

people in any way that I can. So this was something that was inevitably going to enter my practice in some
capacity, and certainly enters the practice of any physician out there at some point or another.
Let's talk about how it really, really works. You take it right before intimacy, and that's it? It's that simple?

Denise, it' s that simple. I mean, you don t have to take this product every single day like some products are
tellng you to do...and therefore it has to sit in your cupboard with your .multi-vitamins and all those vitamin Cs
that you keep trying to remember to take, but you just can t remember to take every single day. This is a
product that you take shortly before intimacy, and that' s it. It's that simple.

Were you surprised? Like you were saying, if you have all this stuff that you have to take every day, the irony is that
you re going to become a slave, to that, too. So you re stil a slave... but you haven t gained any freedom at all.

One would like to say that I was pleasantly surprised by the results. But again, I'm a scientist and a physician,
and that' s so important to recognize that, with theresearch that we knew already on the ingredients, putting
them together was kind of like dialing the right combination of a lock. And again, that' s what an experienced
physician, an experienced researcher, does, is we put ingredients together thatit's only logical that it should be
very effective.

It is. But weare all individuals, so we lrow that the. results wil vary. But what can men expect from this, specifically?

They re out there, they re wondering, they want to lrow.

Well as our clinical trial showed, when an individual takes the V-Factor Natural Pack they are going to
experience increased sexual satisfaction and a better sexual response. Each V-Factor packet or blue packet
contains 3 easy to swallow capsules and it' s that simple so you can take it with you, you don t have to take the
whole box or bottle with you, you can take a simple packet with you and uh-it' s just that simple. Very, very
convenient; very easy to take, very easy to store. 

I like it to because it is so private in nature and it's anonymous in n Jture.

It' s important to recognize that when you order the V-Factor Natural Pack, that V-Factor natural pack truck is
not going to be coming up to your house , pullng right in front and dropping off your, your order so that your
neighbors can see. That' s just not what happens. I mean, this is something that' s in tQtal confidence, total
anonymity, okay? And the package is delivered to you in unlabeled fashion and that' s so, so important because,
again, this is a sensitive subject and confidentiality and anonymity, as it is with my patients, is very, very
important to the individuals that are, that are interested in the V-Factor Natural Pack can certainly rely on that.

Our guest today is Carlon Colker, M.D.. He s helped countless men improve their sex life, which, of course , has a

powerful effect on all areas ofa man s life. In just a moment, we ll dispel some of the most common myths about sex.

Many of them are so pervasive , they can have a devastating effect on men of all ages; Stay tuned.

(Transition into CTAI

CTA #1: If you d like more infonnation on the all-new Factor Natural Pack please call the number at the bottom of

your screen. Your call is always completely confidential. As you heard the doctor say, Factor is based on a concept

that won the Nobel Prize in Medicine.. . and a recent clinical trial showed a significant improvement in sexual
satisfaction. We ve worked out a special arrangement for viewers of this program. . .call right now and ask how to get a

free bottle with your order. Again , your call is completely confidential, and of course Factor comes in plain

packaging to respect your privacy. Plus there s a 30-day money-back guarantee. This is too importnt to put off. You
, need to do something now, and V -Factor is the natural choice for improved sexual satisfaction. Call now, take

advantage of that special offer, and don t be surprised if you have better sex more often.

(Dissolve to V-Factor logo with CG: "The Nat!Jral Choice for Improved Sexual Health"

Intro to SEGMENT 2: We re back with Carlon Colker, M.D.. We re talking about a revolutionary breakthrough that

improves sexual function and satisfaction.. .some very dramatic results. Doctor, we ve been talking a little bit today
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about the clinical trial that went into this,' the due diligence that' went into the V -Factor Natural Pack. So much good
verbatums that came back from the people that were part of the study. What were they telling you'?

Well, it' s so important to recognize that having a clinical study behind the productis so important because it tells

you that this product really works and that' s the whole idea. There are too many products out there that don
have a clinical study to supporttheir use; If the man s taking V-Factor Natural Pack, they can expect to have
improved satisfaction, have a greater satisfaction. It' ssuch a key part of happiness and if V Factor Natural pack
can contribute to that intimacy and strengthen the bond between two people by improving their sexual health
then that's what it' s all about. That' s what we re going after.

So much data supports the safety and the reliability of V-Factor Natural Pack Can you tell us exactly what it is
though? .

This is a product that I specifically formulated and carefully designed to include natural ingredients-and that'
very, very important, hence the name V-Factor Natural Pack-that' s clearly been shown to have an effective
influence on sexual function and sexual health. That' s very important. And then the V-Factor Natural Pack
itself-the actual final formula-has also been tested and shown to be safEfandeffective. 

You ve put together a little quiz, because there are so many myths out there. We ve talked a lot about the new openness
that we know that s been going on... in our society the past 5 or ten years but stil , we re in that transition period where
these myths are stil layered on that new openness as well. I'm going to, you know , sort of play along with this because
everyone in our society; we re all just human beings. We all have these same myths. First question, being sexually
satisfied, or enjoying sex when you get older can t happen.. . don ' t like sex when you re over 50 , 60 or 70. True False.
I'm going to say... I want it to be false. 

Well, you know, look, of course, this is false. I mean, to think that you re not going to have good sexual health as
you get older, that this is, this is absolutely something that has to happen , it has to get worse, is just sily. 
doesn t have to get worse. If anything it should be just thesarie or even better because, let' s face it, you have
more experience and so that' s something to really keep in mind. If'you have a medical problem or some such
that really limits you, well that' s a different story but if you re otherwise healthy, there s no reason that your
sexual health shouldn t be just as good , if not better. Again, that' s why we have the option of the V-Factor
Natural Pack.

Second question is a lot more difficult, I think and one that I could have gotten- tripped up on; Second question is
talking about sex with your parter is really, \vill improve the quality of your sex life. In other words, all you gotta do is
sit down and talk about it and it'll get all better. I would ,like to think that that's tre. I don t think it is , though.

You re saying false.

I'm saying false.

Well that' s correct it is false because you know, again, I don t... I don t want to getaway from the idea that, you
know, communication, good healthy communication is so important in a relationship and forms the foundation
of any healthy relationship so communication is important. So you know, you have to do something about it.
You have to be proactive about it. Again, that' s why we have our option of the V-Factor Natural pack, to helpthat. 
Third question, good sex relieves stress. I think that's easy. I'm going to say yes.

Well, you know that' s absolutely true but a lot of people somehow get that confused. Yes, good sex does relieve
stress but keep in mind, Denise, if you re having bad sex, then the very thought of the experience, the pressure
from your partner, perhaps, to engage in sex, is actually so overwhelming that this actually becomes a problem
and you can really actually increase your level of stress.

Fourth question. sex becomes less imponantas the years go by. We ve talked about it a lot. I'm hoping thauhat isn

true.
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No, it' s nonsense. I mean, you know, \vhat most couples recognize when the kids grow up or they move out, or
they go to college, or whatever, they actually tap into this new level of intimacy and that' s really something that'
very beautiful... . 

That's nice.

It' s beautiful and it' ssollething that's very healthy, very normal and it' s something that you d like to see. And
of course along with that, sometimes you can get a bump in the road. Sometimes younger people experience
these things too so I don t want you to think that it;s just older individuals.

Fifth question and this is kind of one that I stumbled on, most sexual function issues are the result of poor self-esteem
and... uh... lack of confidence. I don t think so , but I'm not exactly sure why.

And your answer is?

No.

This is abso.lutely false. To think that these things don t play into the, into the whole equation...

Right.

This of course is not correct either.

People when they come in, potential clients whenthey come in, patients when they come in, do you find that they have
these misconceptions about sex and how damaging are they?

Oh; they have numerous misconceptions about sex and how thidgs are supposed to pan out for them. And
younger people tend to exaggerate the frequency oftheir sex or he quality of their sex. Older people tend to
minimize it' s importance and pretend it' s invisible. It' s a... We don t want to talk about it. It' s not there. It'
not important. So as I like to say, the younger people are lying while the older people, are denying and both is
unhealthy so you need to get to the truth, and get to the truth of the matter and although this is a sensitive topic
it shoots. right to the heart of the matter.

Were you surprised at the success, the level of success of V-Factor in your practice.

Well, you know, I'd like to say that I, I was surprised... um...but and I was pleasantly surprised on a certain
personal level to see the accomplishment but of course as a physician, as a medical doctor, as a researclier, uh,
there s not a lot of surprise here because, you know, there s so much research behind the individual ingredients
in the V-Factor natural Pack. And we designed a clinical study to challenge the combination ofthose ingredients
in a specific clinical study on the actual V-Factor Natural pack, showed us that this increase sexual satisfaction in
men and so, you know, really this is all follow suit with the careful research, careful science, so in a way, in that
regard, I was not surprised. I expected this to be the, the results.

We shouldn t be surprised either that there are women who are watching the program right now who have a whole
variety of questions about this as well. You re advice, and I'm speaking as a woman , your advice. We don t want to
continue to damage, you know, self-esteem, but we want to help. We want an act oflove , an act of intimacy. Soany
advice for women who are watching out there. Should they go for it?

It' s a tough position to be in because, you know, it seems like almost anything that you do is going to be wrong.
It' s just gonna... it' s just gonna make things worse and you try to open up the subject and try to do that
communication that we spoke about earlier and it just seems to be antagonistic. It starts arguments. It gets
worse and worse. But you know, uh , call. You know, get the V-Factor Natural pack because, you know, there
no greater gift than this gift of trying to re- ignite the spark in you relationship. There s no greater gif than that

gift of intimacy.
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Transition to CTA #2: Our guest today is Carlon Colker, M.D.. He s here with important new information on
improving your sex life. We ll be back to talk more with the doctorinjust a minute, including more essentials every
man should know about sexual health.

(Transition to CTA)

CTA #2: If you d like more information on the all-new Factor Natural Pack; please call the 1Umber at the bottom of

your screen. Your call is always completely confidential. As you heard the doctor say, Factor is based on a concept
. that won the Nobel Prize in Medicine.. .and a recent clinical trial showed a significant improvement in sexual
satisfaction. We ve worked out a special arrangement for viewers of this program. . .callright now and ask ho to get a
tree bottle with your order. Again, your call is completely confidential , and of course Factor comes in plain
packaging to respect yqur privacy. Plus there s a 30-day money-back guarantee. This is too important to put off. You
need to do something now, and V -Factor is tQe natural choice for improved sexual satisfaction. Call now, take
advantage of that special offer, and don t be surrised if you have better sex more often. 

(NOTE: Dissolve to V-Factor logo with CG: "The Natural Choice for Improved Sexual Health"

(ntro to s gment #3: And we re back with Carlon Colker, M. , and our topic today is a sensitive one and one that we
should talk about because it effects men of all ages, every day, as well as their parters. We re talking about a
revolutionar new breakthrough that wil help you get that spark back into your sex life.

Proactive is what we re talking about today. Let's talk about the: solution-the V-Factor Natural Pack.

This is a dietary supplement with some natural ingredients in it. And those ingredients are put together in a
specifc combination, and that' s very important because I precisely formulated this product based on the
information that's already out there. Collectively we have a clinical study to show the effectiveness of this
product. And (think that' s what' s important. We have a product thatre:tlly does improve sexual satisfaction in
men. Each V-Factor packet or blue packet contains 3 easy to swallow capsules and it' s that simple soyou can
take it with you, you don t have to take the whole box or bottle with you, you can take a simple packet with you
and uh-it' s just that simple. Very, very convenient, very easy to take, very easy to store.

I think that patients, and you ve told me your patients , are very savv, though, in terms of the products that they
purchase. And sometimes they re a little bit suspicious.. . as well they should be. That's the good thing about the V-
Factor is the clinical study that went behind it, your personal effort, and the effort of other people, the safety, the data
the documentation, the verification... it's all there.

Yeah, it' s so important because there are so many products out there, and lord knows (wrote the book on it. So
I can tell firsthand you there are many, many products outthere and most of them don t work and they don
have clinical studies to support their safety and effcacy. The nice thing about the V-Factor Natural Pack is you
do have a product that has been clinically tested. It is safe and effective.

You take it right before intimacy, and that s it? It s that simple?

Denise, it' s that simple. (mean, you don t have to take this productevery single day like some products are
tellng you to do...and therefore it has to sit in your cupboard with your multi-vitamins and all those vitamin 
that you keep trying to remember to take, but you just can t remember to take every single day. This is a
product that you take shortly before intimacy, and that' s it. It's that simple.

Results , though, wil vary: We know that. What can a person expect? We say ' before intimacy,'- know, how long
before intimacy and really specifically what can we expect?

Well, that' s a great question, Denise. And y know, with any substance that you take, the response is going to
vary, and that goes for any dietary supplement, any medicine-that' s just true from one person to another... the
results are going to vary. What we do see with the V-Factor Natural pack is, taken shortly before intimacy,
individuals have experienced greater sexual satisfaction, and there s no question about that. That's something
that we ve seen-very strong data.
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Peace of mind and the confidentiality that goes behind the product as well. Can you tell us about that?

That' s suth an important point to emphasize Denise, and I'm so glad you brought that up. (don t want the men

. out there thinking that if they go ahead and order this product, that somehow the V-Factor Natural pack truck is

going toconie pullng up to their house and drop off their order. This is simply not gonna happen. When they
call it' s completely confidential. When tliey order the package comes to them in an unmarked fashion. So there
complete confidentiality ther(! and that' s so important.

There s so many things goingfor this product, it sounds.. . the V-Factor natural Pack. There s the clinical tral behind it

and the data that supports it. , the persons that have used it and the comments that have come back and to confidentiality,
the peace of mind. I think that the attbutes really just go on and on. Would you agree?

It certainly is the case and it so nice to know that we have so much research behind the separate ingredients, the

natural ingredients in the V-Factor Natural Pack. We have a clinical study to back up the use ofthe V-Factor

Natural Pack. And that's so important, testing the specifc formula under clinical conditions, so we re able to

feel very confident about this. This substance has been used in countless men out there and they have had great

results. And it's so important to see that we do have this option and men do have that option. If their sexual

heaith is a problem they certainly do have this option. 

Factor has been taken to the next level in terms of due diligence then, obviously and the clinical tral. 
Its beentaken

to a different level that the other product that we are seeing on the air at this point at this point, which really have not

been through the same rigors as V-Factor has.

This is important because so many of the products out there are formulated by what I call pseudo-science, or .

there is just some folklore behind the product or they don t have real clinical medical research that backs up the
use of the product. In the case of the V-Factor Natural Pack that' s exactly what we have. We have a clinically
testedproduct and that' s so important to let the people know o,t there.

Factor relies on some prett heavy-duty research which is pretty Impressive. Can you tell us about that?

Well, actually, it is impressive research. The research behind one ofthe ingredientsin the V-Factor Natural

pack revolves around nitric oxide. Nitric oxide is a very specific substance that increases circulation. That' s not

to be confused with nit-rous oxide, which, of course, is laughing gas. But again, by increasing circulation you
increase function. By improving function, you. increase satisfaction. 

Anything else to say to the person out there who s watching this. who... they want to. They \vant to take that risk. 
they just so want to-it'sjust hardto breakthrough that barrier.

I say it to my patients and ( say it to the viewers, that you deserve to have a satisfying sexual relationship with
your partner.

Carlon Colker, M. D. has been our guest today. If you d like more information about Factor please call the number

on your screen. Again , it's completely confidential to respect your privacy. I' m Denise Diamond: Thanks for watching.

CTA #3: If you d like more information on the all-new Factor Natural Pack please call the number at the bottom of

your screen. Your call is always completely confidential. As you heard the doctor say, Factor is based on a concept

that won the Nobel Prize in Medicine.. . and a recent clinical trial showed a significant improvement in sexual
satisfaction. We ve worked out a special arrangement for viewers of this program. . .call right now and ask how to get a

free bottle with your order. Again , your call is completely contidential , and of course Factor comes in plain

packaging to respect your privacy. Plus there s a 30-day money-back guarantee. This is too important to put off. You
need to do something now, and V -Factor is the natural choice for improved sexual satisfaction. Call now , take

advantage of that special offer, and don t be surprised if you have better sex more often.

Closing Disclaimer: The following is a paid advertisement for V-Factor, brought to you by Vital Basics, Inc. V-Factor is a

dietary supplement designed to support sexual function in healthy men. It is not a treatment for any disease, including

sexual dysfunction and impotence.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge the respondents with violation of the
Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the aforesaid draft complaint, a
statement that the signing of the agreement is for settlement
purposes only and does not constitute an admission by the
respondents that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true, and waivers and other provisions
as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the Act, and that complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in § 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings, and enters the following order:

1. Respondent Vital Basics, Inc. (“Vital Basics”) is a Maine
corporation with its principal office or place of business at 100
Commercial Street, Portland, Maine 04101.  

2. Respondent Robert B. Graham is an officer and director of
respondent Vital Basics.  Individually or in concert with others, he
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formulates, directs, or controls the policies, acts, or practices of
Vital Basics, including the acts or practices alleged in this
complaint.  His principal office or place of business is the same as
that of Vital Basics.

3. Respondent Michael B. Shane is an officer and director of
respondent Vital Basics.  Individually or in concert with others, he
formulates, directs, or controls the policies, acts, or practices of
Vital Basics, including the acts or practices alleged in this
complaint.  His principal office or place of business is that of
Vital Basics’ wholly-owned subsidiary, Vital Basics Media, Inc.,
330 Madison Avenue, New York, NY 10017.

4. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall
apply:

1. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

2. Unless otherwise specified, “respondents” shall mean Vital
Basics and its successors and assigns, and their respective officers,
agents, representatives, and employees, and Robert B. Graham
and Michael B. Shane, and their respective agents, representatives
and employees.
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3. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

4. “Endorsement” shall mean as defined in 16 C.F.R. § 255.0(b).

5. “Substantially similar product” shall mean any ingestable
dietary supplement containing one or more of the following
ingredients:  phosphatidyl serine, dimethylaminoethanol (DMAE),
docosahexaenoic acid (DHA), L-glutamine, L-pyroglutamic acid,
pyridoxal alpha ketoglutarate, N–acetyl-tyrosine, GABA, inositol,
bilberry, pine bark; bacopa monnieri, Coenzyme Q-10, huperzine,
choline, vinpocetine, boron, or vanadium.

I.

IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division or other device, in connection
with the labeling, advertising, promotion, offering for sale, sale, or
distribution of Focus Factor or any substantially similar product,
in or affecting commerce, shall not make any representation, in
any manner, expressly or by implication, including through the
use of endorsements or the product’s name, that:  

a. Such product improves the focus, memory, and
concentration of healthy adults;

b. Such product alleviates stress, fatigue, irritability and mood
swings in healthy adults;

c. Such product makes children and teenagers feel more alert,
focused, and mentally sharp;

d. Such product improves students’ ability to concentrate and
their academic performance;

e. Such product improves senior citizens’ memory, mental
clarity, and energy;
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f. Such product improves adults’ ability to absorb information
in books and to recall facts, figures and names; and

g. Consumers who start taking such product regularly will feel
its effects in as little as one to ten days;

unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.

II.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the labeling, advertising, promotion, offering for
sale, sale, or distribution of any food, drug, or dietary supplement,
as “food” and “drug,” are defined in Section 15 of the Federal
Trade Commission Act, in or affecting commerce, shall not make
any representation, in any manner, expressly or by implication,
including through the use of endorsements or the product’s name,
about the safety, performance, benefits, or efficacy of such
product for:

a. the brain or any mental functions or processes (including,
but not limited to cognitive function, memory, focus,
learning or concentration), stress, anxiety, energy, mood or
behavior, academic or business performance, longevity, age-
related memory impairment or dementia;

b.  sexual response, function, enhancement, or performance;
or

 
c. the treatment, cure, mitigation, or prevention, of any

disorder;

unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.  
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III.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division or other device, in
connection with the labeling, advertising, promotion, offering for
sale, sale, or distribution of V-Factor or any other product
containing yohimbine, in or affecting commerce, shall not make
any representation, in any manner, expressly or by implication,
including through the use of endorsements or the product name,
that such product is safe, unless, at the time the representation is
made, respondents possess and rely upon competent and reliable
scientific evidence that substantiates the representation.

IV.

IT IS FURTHER ORDERED that respondents, directly or
through any partnership, corporation, subsidiary, division, or other
device, in connection with the labeling, advertising, promotion,
offering for sale, sale, or distribution of any product or program,
in or affecting commerce, shall not misrepresent, in any manner,
directly or by implication, the existence, contents, validity, results,
conclusions, or interpretations of any test or study.

V.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the labeling, advertising, promotion, offering for
sale, sale, or distribution of any product or program, in or
affecting commerce, shall disclose, clearly and prominently, a
material connection, when one exists, between a person providing
an endorsement for any product or program, and any respondent,
or any individual or entity labeling, advertising, promoting,
offering for sale, selling, or distributing such product or program. 
For purposes of this Part, “material connection” shall mean any
relationship that might materially affect the weight or credibility
of the endorsement.
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VI.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the labeling, advertising, promotion, offering for
sale, sale, or distribution of any product or program, in or
affecting commerce, do forthwith cease and desist from creating,
producing, selling, or disseminating: 

A. Any advertisement that misrepresents, expressly or by
implication, that it is not a  paid advertisement; and 

 B. Any commercial or other video advertisement fifteen (15)
minutes in length or longer or intended to fill a
broadcasting or cablecasting time slot of fifteen (15) 
minutes in length or longer that does not display visually
in the same language as the predominant language that is
used in the advertisement, in a clear and prominent
manner, and for a length of time sufficient for an ordinary
consumer to read, within the first thirty (30) seconds of the
commercial and immediately before each presentation of
ordering instructions for the product or service, the
following disclosure: 

“THE PROGRAM YOU ARE WATCHING IS A PAID
ADVERTISEMENT FOR [THE PRODUCT OR
SERVICE].”

Provided that, for the purposes of this provision, the oral or
visual presentation of a telephone number or address for
viewers to contact to place an order for the product or
service shall be deemed a presentation of ordering
instructions so as to require the display of the disclosure
provided herein; and 

C. Any radio advertisement fifteen (15) minutes in length or
longer or intended to fill a time slot of fifteen (15) minutes
in length or longer that does not state in the same language
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as the predominant language that is used in the
advertisement, in a clear and prominent manner, and in a
volume and cadence sufficient for an ordinary consumer to
hear, within the first thirty (30) seconds of the commercial
and immediately before each presentation of ordering
instructions for the product or service, the following
disclosure: 

“THE PROGRAM YOU ARE LISTENING TO IS A
PAID ADVERTISEMENT FOR [THE PRODUCT OR
SERVICE].” 

Provided that, for the purposes of this provision, the
presentation of a telephone number or address for viewers to
contact to place an order for the product or service shall be
deemed a presentation of ordering instructions so as to
require the stating of the disclosure provided herein. 

VII.

Nothing in this order shall prohibit respondents from making
any representation for any product that is specifically permitted in
labeling for such product by regulations promulgated by the Food
and Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.

VIII.

IT IS FURTHER ORDERED that respondents shall pay to the
Federal Trade Commission the sum of $1 million ($1,000,000). 
This payment shall be made in the following manner: 

A. The payment shall be made by wire transfer or certified or
cashier's check made payable to the Federal Trade
Commission, the payment to be made no later than ten
(10) days after the date that this order becomes final.
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B. In the event of any default in payment, which default
continues for ten (10) days beyond the due date of payment,
the amount due, together with interest, as computed
pursuant to 28 U.S.C. § 1961 from the date of default to the
date of payment, shall immediately become due and
payable.

C. The funds paid by respondents, together with any accrued
interest, shall, in the discretion of the Commission, be
used by the Commission to provide direct redress to
purchasers of Focus Factor and V-Factor in connection
with the acts or practices alleged in the complaint, and to
pay any attendant costs of administration.  If the
Commission determines, in its sole discretion, that redress
to purchasers of these products is wholly or partially
impracticable or is otherwise unwarranted, any funds not
so used shall be paid to the United States Treasury. 
Respondents shall be notified as to how the funds are
distributed, but shall have no right to contest the manner of
distribution chosen by the Commission.  No portion of the
payment as herein provided shall be deemed a payment of
any fine, penalty or punitive assessment. 

D. Respondents relinquish all dominion, control and title to
the funds paid, and all legal and equitable title to the funds
vests in the Treasurer of the United States and in the
designated consumers.  Respondents shall make no claim
to or demand for return of the funds, directly or indirectly,
through counsel or otherwise; and in the event of
bankruptcy of either respondent, respondents acknowledge
that the funds are not part of the debtor's estate, nor does
the estate have any claim or interest therein. 

IX.

IT IS FURTHER ORDERED that respondent Vital Basics,
Inc., and its successors and assigns, and respondents Robert B.
Graham and Michael B. Shane shall, for five (5) years after the
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last date of dissemination of any representation covered by this
order, maintain and upon request make available to the Federal
Trade Commission for inspection and copying:

A. All advertisements and promotional materials containing
the representation including videotape recordings of all
such broadcast advertisements;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.

X.

IT IS FURTHER ORDERED that respondent Vital Basics,
Inc., and its successors and assigns, and respondents Robert B.
Graham and Michael B. Shane, for a period of ten (10) years after
the date of issuance of this order, shall deliver a copy of this order
to all current and future principals, officers, directors, and
managers, and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this order, and shall secure from each such person a
signed and dated statement acknowledging receipt of the order. 
Respondents shall deliver this order to current personnel within
thirty (30) days after the date of service of this order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities.

XI.

IT IS FURTHER ORDERED that respondent Vital Basics,
Inc., and its successors and assigns, shall notify the Commission
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at least thirty (30) days prior to any proposed change in its
corporate structure that may affect compliance obligations arising
under this order, including but not limited to a dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or dissolution
of a subsidiary, parent, or affiliate that engages in any acts or
practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address.  Provided,
however, that, with respect to any proposed change in the
corporation about which respondent learns less than thirty (30)
days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicable after obtaining
such knowledge.  All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, NW, Washington, D.C. 20580.

XII.

IT IS FURTHER ORDERED that respondents Robert B.
Graham and Michael B. Shane each shall for a period of five (5)
years after the date of issuance of this order, notify the
Commission of the discontinuance of his current business or
employment, or of his affiliation with any new business or
employment that may affect his compliance obligations arising out
of this Order.  The notice shall include respondent’s new business
address and telephone number and a description of the nature of
the business or employment and his duties and responsibilities. 
All notices required by this Part shall be sent by certified mail to
the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, NW, Washington, D.C. 20580.

XIII.

IT IS FURTHER ORDERED that respondent Vital Basics,
Inc., and its successors and assigns, and respondents Robert B.
Graham and Michael B. Shane shall, within sixty (60) days from
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the date of service of this order, and at such other times as the
Federal Trade Commission may require, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with this order.

XIV.

This order will terminate on April 26, 2024, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
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Analysis of Proposed Consent Order to Aid Public Comment 

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order from Vital
Basics, Inc., and Robert B. Graham and Michael B. Shane,
individually and as officers of the corporation.

The proposed consent order has been placed on the public record
for thirty (30) days for receipt of comments by interested persons. 
Comments received during this period will become part of the
public record.  After thirty (30) days, the Commission will again
review the agreement and the comments received, and will decide
whether it should withdraw from the agreement or make final the
agreement's proposed order.

This matter involves practices relating to the advertising and
promotion of two products:  Focus Factor and V-Factor Natural
Pack.  Focus Factor is a dietary supplement containing, among
other things, vitamins, minerals, botanicals, and amino acids. 
Marketing materials for Focus Factor claimed that the product
enhanced brain function and improved the focus, memory, mood,
concentration, and energy of children, adults, and seniors.  V-
Factor Natural Pack is a dietary supplement containing, among
other things, yohimbine and L-argenine that was marketed as a
men’s sexual performance enhancer.

According to the FTC complaint, the respondents failed to have
substantiation for their claims that Focus Factor:  (a) improves the
focus, memory, and concentration of healthy adults; (b) alleviates
stress and combats the fatigue, irritability and mood swings that
healthy adults experience; (c) makes children and teenagers feel
more alert, focused, and mentally sharp; (d) improves students’
ability to concentrate and their academic performance; (e)
improves senior citizens’ memory, mental clarity, and energy; (f)
improves adults’ ability to absorb information in books and to
recall facts, figures and names; and (g) works in as little as one to
ten days.
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The complaint further alleges that the respondents failed to have
substantiation for their claims that V-Factor Natural Pack is safe
for virtually all men, and falsely represented that a clinical study
of the V-Factor Natural Pack conducted by Dr. Carlon Colker
proves that V-Factor is safe and is effective at improving sexual
response and function.

Finally, the complaint alleges that the respondents:  (1) failed to
disclose that certain of the consumer and expert endorsers who
appeared in advertising for Focus Factor had material connections
with the companies and individuals marketing the product, and
that other consumer endorsements were solicited by the promise
of a free 6-month supply of Focus Factor to those individuals
whose testimonials were used in the company’s advertising; and
(2) misrepresented that certain radio infomercials were
independent radio programs, not paid commercial advertising.

The proposed consent order contains provisions designed to
prevent the respondents from engaging in similar acts and
practices in the future. 

Part I of the order prohibits representations that Focus Factor or
any substantially similar product (defined as any ingestable dietary
supplement containing one or more specified ingredients):  (a) 
improves the focus, memory, and concentration of healthy adults;
(b) alleviates stress, fatigue, irritability and mood swings in
healthy adults; (c) makes children and teenagers feel more alert,
focused, and mentally sharp; (d) improves students’ ability to
concentrate and their academic performance; (e) improves senior
citizens’ memory, mental clarity, and energy; (f) improves adults’
ability to absorb information in books and to recall facts, figures
and names; or (g) works in as little as one to ten days, unless the
claims are substantiated by competent and reliable scientific
evidence. 

Part II requires that the respondents possess competent and
reliable scientific evidence to support any future claims about the
safety, performance, benefits, or efficacy of any food, drug, or
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dietary supplement for:  (a) the brain or any mental functions or
processes (including, but not limited to cognitive function,
memory, focus, learning or concentration), stress, anxiety, energy,
mood or behavior, academic or business performance, longevity,
age-related memory impairment or dementia; (b) sexual response,
function, enhancement, or performance; or (c) the treatment, cure,
mitigation, or prevention, of any disorder.  Although the order
does not prohibit the trade name “Focus Factor,” it does require
the respondents to have competent and reliable scientific evidence
to substantiate any covered claims conveyed directly or by
implication through the use of the product name.

Part III requires that the respondents possess competent and
reliable scientific evidence to support any future claims that V-
Factor Natural Pack or any product containing yohimbine is safe.

Part IV prohibits any misrepresentation of the existence, contents,
validity, results, conclusions, or interpretations of any test or
study, in connection with the marketing of sale of any product or
program.  

Part V requires disclosure of any material connection that exists
between an endorser and the respondents or any other person or
entity involved in marketing or selling the product or program that
is the subject of the endorsement.

Part VI prohibits the creation or dissemination of any
advertisement that misrepresents that it is not a paid
advertisement, and requires that specific disclosures be included
in any video or radio advertisement that is at least fifteen minutes
in length.  

Part VII permits any representation for any product that is
permitted in labeling for such product by the FDA pursuant to the
Nutrition Labeling and Education Act of 1990.

Part VIII provides for the payment of $1 million to the
Commission. 
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Part IX requires the respondents to retain certain records for five
(5) years after the last date of dissemination of any representation
covered by the order:  (1) all advertisements and promotional
materials containing the representation; (2) all materials relied
upon in disseminating the representation; and (3) all evidence in
respondents’ possession or control that contradicts, qualifies, or
calls into question the representation or the basis for the
representation.

Part X requires the respondents for ten (10) years to provide
copies of the order to personnel having responsibilities relating to
the subject matter of the order, and to obtain signed copies
acknowledging receipt of the order.  

Part XI requires that the Commission be notified of changes in
corporate structure that might affect compliance obligations
arising under the order.  

Part XII requires that the individual respondents notify the
Commission for five (5) years of any changes in employment that
might affect their compliance obligations arising under the order.  

Part XIII requires the respondents to file compliance reports with
the Commission. 

Part XIV provides that the order will terminate after twenty (20)
years under certain circumstances.

The purpose of this analysis is to facilitate public comment on the
proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

CREATIVE HEALTH INSTITUTE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT

Docket C-4107; File No. 0123248

Complaint, April 26, 2004--Decision, April 26, 2004

This consent order addresses practices used by Respondent Creative H ealth

Institute, Inc. and Respondent Kyl L. Smith, individually and as an officer of

the corporation, re lating to the  advertising and  promotion of Focus Factor, a

dietary supplement containing, among other things, vitamins, minerals,

botanicals, and amino acids.  The order, among other things, prohibits the

respondents from representing that Focus Factor or any substantially similar

product  (1)  improves the focus, memory, and concentration of healthy adults;

(2) alleviates stress, fatigue, irritability and mood swings in healthy adults; (3)

makes children and teenagers feel more alert, focused, and mentally sharp; (4)

improves students’ ability to concentrate and their academic performance; (5)

improves senior citizens’ memory, mental clarity, and energy; (6) improves

adults’ ability to absorb information in books and to recall facts, figures and

names; or (7) works in as little as one to ten days, unless the claims are

substantiated by competent and reliable scientific evidence.  The order also

prohibits the respondents from making any claims about the performance,

benefits, or efficacy of any food, drug, or dietary supplement for:  (a) the brain

or any mental functions or processes (including, but not limited to cognitive

function, memory, focus, learning or concentration); (b) stress, anxiety, energy,

mood or behavior; (c) academic or business performance; (d) longevity, age-

related memory impairment or dementia; or (e) the treatment, cure, mitigation,

alleviation of the symptoms, prevention or reduction in the risk of any mental,

brain, or central nervous system disease or disorder, without possessing

competent and reliable scientific evidence that supports such claims.  In

addition, the order requires the respondents to disclose any material connection

that exists between an endorser and the respondents or any other person or

entity involved in marketing or selling the food, drug, or dietary supplement

that is the subject of the endorsement, and to pay $60,000  to the Commission.

Participants

For the Commission: Tawana E. Davis, Shira D. Modell,
Heather Hippsley, Mary K. Engle and Dennis Murphy.
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For the Respondents: Robert Ullman, Ullman, Shapiro &
Ullman LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Creative Health Institute, Inc., a corporation, and Kyl L. Smith,
individually and as an officer of Creative Health Institute, Inc.
(“respondents”), have violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:

1. Respondent Creative Health Institute, Inc. (“Creative Health”)
is a Texas corporation with its principal office or place of business
at 4451 FM 2181, Suite 100-515, Corinth, Texas 76205.

2. Respondent Kyl L. Smith (“Smith”) is an officer and sole
director of respondent Creative Health.  Individually or in concert
with others, he formulates, directs, controls or participates in the
policies, acts, or practices of Creative Health, including the acts or
practices alleged in this complaint.  His principal office or place
of business is the same as that of Creative Health. 

3. Focus Factor is a dietary supplement containing more than
forty (40) ingredients, including vitamins, minerals,
dimethylaminoethanol, bacopa monnieri extract, huperzine, and
phosphatidyl serine. 

4. Respondents Creative Health and Smith developed, advertised,
labeled, offered for sale, sold, and distributed Focus Factor from
at least 1997 to 2000.  Since 2000, Vital Basics, Inc., a Maine
corporation, has advertised, labeled, offered for sale, sold, and
distributed Focus Factor, and respondents Creative Health and
Smith have participated in the advertising of Focus Factor.

5. Focus Factor is a “food” or “drug” within the meaning of
Sections 12 and 15 of the Federal Trade Commission Act.
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6. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

7. Respondents Creative Health and Smith have participated in
the advertising and promotion of Focus Factor, including, but not
limited to, through the radio and television infomercials and
commercials attached as Exhibits A through G.  Those
advertisements, which were aired on various broadcast and cable
channels, contained the following statements:  

Radio Advertising

a.  “Smith:  I’m Dr. Kyl Smith.  A poor memory can be
embarrassing.  In business it can cost you money.

I’ve spent my career studying brain function, and I’ve
created an amazingly effective supplement called Focus
Factor.  It’s a unique supplement that enhances your natural
brain chemistry to improve memory, focus and
concentration.

In just a few days, you’ll actually feel it working.  You’ll
absorb the information in books like a sponge.  You’ll be
able to recall facts, figures and names more easily.  You’ll
feel more alert, more focused, and ‘on task.’”  [Exhibit A: 
“Kyl 2”  (emphasis in original)]

b. “Smith:  This is Dr. Kyl Smith. . . . My dietary supplement,
called Focus Factor, is helping thousands of families
improve their focus, memory, mood, concentration, and
energy.

 (Electronic voice mail ‘beep’) 

Ware:  This is Marlene Ware.  I’m calling on behalf of my
son.  He’s having a tough time at school, and this has made
such a difference.  He’s remembering things.  I can’t believe
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it!  I wanted to tell you how much of a difference it’s made
for my son . . . Focus Factor.  It has made a tremendous
difference.

Smith:  Focus Factor is safe, it’s natural, and it works.  Call
now so you can immediately begin improving your memory,
concentration, mood, focus and energy.”   [Exhibit B: 
“Donut Ware”]

c. “Smith:  I’m Dr. Kyl Smith.  I’ve seen first-hand how
frustrating it can be when a child has trouble with focus and
concentration.  Parents come to me because their children
are unfocused, distracted . . . and they just don’t know what
to do about it. 

That’s why I developed Focus Factor.  It’s an effective, all-
natural supplement with one purpose: to give your child’s
brain the exact nutrients it needs to function at its very best.

Focus Factor is for students who need help with
concentration and memory.  In just a few days, your child
will feel alert, focused, and mentally sharp.

And by the way, there’s also an adult formula I created for
grown-ups who want to improve memory, concentration,
and mood.”  [Exhibit C:  “School’s in Session” (emphasis in
original)]

d. “Host: Well hello again . . . welcome to the Vitalbasics
radio program.  We bring you vital health information on
over 300 great radio stations covering all 50 states . . . and
y’know what?  I can count on two fingers – literally – the
number of times I’ve actually invited a guest back on this
program.  Today is one of those times.  

Dr. Kyl Smith is back with us at our invitation, and this time
he’s right here in the studio with us . . . 

*** 
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So these are just a few of the phone messages we received,
um . . . Here’s a 65-year old woman. . . . She’s been using it
for 4 days.  She says she cannot believe the change.  She
said she was slow and lethargic . . . she thought she was
getting dimwitted . . . and she says ‘Focus Factor started
working almost immediately.   I felt like a different person.’
. . . Here’s a woman from your stomping grounds, Texas. 
She says she’s in the insurance industry . . . a very fast
paced office.  Lots of multi-tasking going on.  She says ‘I’ve
been taking Focus Factor for a couple of weeks and saw a
huge difference.  Just unbelievable.’  And I’m going to do
one more here, because this shows how the product can help
children as well. . . 

Smith:  Great . . ..
***

Smith: Most seniors will tell me they’ve been taking
nutritional supplements for maybe years, and never noticed
a difference in how they feel.  Can you imagine?  Well, the
thing that seniors tell me that Focus Factor does is it gives
them that mental spark, that energy like they used to have. 
They feel like their memory is more on-task.  They can
recall things easier with less effort.  And the thing I really
like to hear is how it improves relationships. 

***
Host:  Here’s a letter from a 65-year old woman I spoke
with.  And she says ‘I tried ginkgo biloba for months, and it
didn’t do anything for my memory.  But my memory is now
wonderful since I’ve started taking Focus Factor.  I noticed
the difference within a couple of days.’

***
And I have some comments from some of the doctors we’ve
spoken with.  For example, this is a medical doctor. . . this
is an M.D. named Lee Cowden, Dr. Lee Cowden.  He’s a
cardiologist, and internist . . . and he says, uh . . . ‘Compared
to other supplements on the market, the nutrients in Focus
Factor are present at better levels . . . and in the ideal forms
more likely to enhance brain function.  Taking Focus Factor
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results in a significant improvement in memory,
concentration, and overall well-being.’  Pretty strong
comment from a medical doctor.  

Smith: Wonderful.”  [Exhibit D:  “4600”]

e. “Host: Hi and welcome to the VitalBasics radio program. 
I’m Bill Begley.  This is the health and wellness program
you can hear on over 200 radio stations from coast to coast. 
We’re in California, Massachusetts, Florida, Texas, Hawaii,
Alaska . . . you name it, we’re there, and we appreciate you
tuning in today.  Thank you very much for joining us.

***
My guest, on the phone with us today is Dr. Kyl Smith. . . .
Thousands and thousands of hours, folks, this man has put
into this breakthrough, this secret that we’re going to let you
in on today.  Dr. Smith, we have so much to talk about 
. . . it’s a blessing to have you on the program.  Welcome.

Kyl: Thank you, Bill.  I’m honored to be here.
***

Host:   Anita Sohn is with us.  She is a school administrator. 
And listen to this, this is an amazing story: She put her
entire class on Focus Factor.  Anita, welcome to the
program.  Can you tell us why you did that and what
happened. 

Anita: Surely.  We were having such great challenges with
kids being able to focus and being able to actually sit still
and concentrate and do their work.  And a year earlier, both
my children had gone on the Focus Factor.  And we had
seen such a marked difference, when the parents would
come and say ‘what can we do about this?’ then I would
start to tell them, ‘Okay, this is what I would do in this
situation.  And it couldn’t hurt, it can only help . . . try it.’ 
So they started, one by one, each child started testing out the
Focus Factor.  And as a result, my entire class was on the
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Focus Factor.  We have just . . . we’ve had just a wonderful
time on it.

Host: So you put ‘em on the product . . . and what you found
was that in many cases the kids seemed more attentive, they
got better grades some of them?

Anita: Definitely. 
***

Smith:  [W]e see a noticeable improvement in the way a
person feels it doesn’t matter if it’s a child, a teen or an
adult, in 1 to 10 days.  Now I typically tell people, stay on
Focus Factor each and every day consistently and you’ll
notice a difference within 2 weeks.  But I’ve got to tell you
Bill that most people come back after the first day and they
say, ‘Wow, what did you put in this stuff?  I haven’t felt this
good since I was a teenager.’

***
Host: All right, we’ll continue our discussion in a moment. 
But right now I want us to listen to some doctors and what
they are saying about Focus Factor.  Folks, these are people
we spoke with earlier this week.  First we’re going to hear
from Dr. Shawn Sieracki and then from Dr. Jim Van Meter. 
These are doctors who recommend Focus Factor to their
patients – adults, children, seniors – some very interesting
comments here.  And Jon, if we could, let’s roll the tape.

Dr. Shawn Sieracki:  I first heard about Focus Factor about
a year and a half ago.  Dr. Kyl Smith introduced it to me at a
seminar.  And he passed out a few of the Focus Factor
tablets.  From that point on I’ve been hooked on Focus
Factor.  It helps calm the mind.  And it enhances brain
function.  That is what I am finding it’s doing for women,
men, and children as well.  It’s an excellent product just to
help enhance the brain function.  I believe that Focus Factor
is the very best brain support product on the market.  Focus
Factor helps children or adults with mental fatigue . . . poor
focus and irritability . . . it helps to keep that under control. 
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I believe Focus Factor is the best supplement on the market
for memory control and memory function – not just with
children, not just with adults, and not just with seniors . . . it
hits all ages, and it gives all ages the right amount of
nutrients for the brain.

Dr. Jim Van Meter:  This is Dr. Jim Van Meter.  Every time
I ever research anything, I always try the product on myself. 
Number one, if I can’t be convinced that it’s a benefit to me,
why in the world would I ever give it to anyone else?  My
son has been on it, my daughter’s been on it, my son-in-
law’s been on it . . . everyone in my family is on Focus
Factor.  Number one, yes it has vitamins and minerals in it. 
It also has essential amino acids and things that are also in
here that stimulate the brain to make the brain think, focus
and recover facts, numbers, words, definitions, etcetera. 
Where normal multi-vitamins and mineral [sic] has nothing
to do with it and can’t ever turn your brain on to thinking. 
It’s a product that everyone can trust, and be wonderfully
happy that they are giving their children and their family the
very best that can be given to them to be able to achieve
every goal they set out for.

Host:  So there you have just a few of the many doctors who
recommend Focus Factor to their patients.  These doctors
were not paid in any way for their comments today. 

***
Host:  And it is my great honor and pleasure right now to
have on the phone with me Representative Rick Green. 
And Rick is with the state house in the State of Texas.  And
he uses Focus Factor himself and his family.  Representative
Green, welcome to the program.  Thank you very much for
joining us.   

***
Host: Now what’s your story with Focus Factor?

Rep. Green: Well, you basically listed the reasons I was
looking for something like Focus Factor.  I was elected 2
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years ago, and in our Texas legislature we meet for 140 days
and we cover 6,000 bills in that short time frame, and trying
to juggle that and practice law and run a business and spend
time with my boys is not an easy thing to do, and I’m used
to managing all of those different things but just being
stressed out all the time, and not really enjoying the times
that you do get with the family . . . started taking [Focus
Factor] about a year ago and found that was exactly the
results.  I felt a major difference in being able to manage
different tasks, and focus on that task instead of y’know,
how . . . you’d be at lunch with one person meeting on one
thing, you mind’s wandering off on all these other things
you’re supposed to be doing.  Taking this product made a
significant difference to where those things wouldn’t
happen.

***
Kyl: We’re all having problems with memory today.  It’s
not our fault.  We have an innate ability to have an awesome
memory.  All we have to do is feed our brain the nutrients
it’s starving for to enhance energy production.  And Focus
Factor supplies those nutrients. . . .

Host: So it’s kind of like memory in a bottle.

Kyl: Exactly.
***

Host: For over 5 years, Focus Factor has been available only
through doctor’s [sic] offices.  But thanks to a special
arrangement with Dr. Kyl Smith, you can now get on a 30-
day risk-free trial direct from the Creative Health Institute. 
Mention the VitalBasics radio program when you order, and
you can even get a 30-day supply absolutely free.”  [Exhibit
E:  “Bill #4400” (emphasis in original)]

f. “Host: This is an incredible story.  And I want us to start at
the very beginning.  Tell us about what inspired you to
create Focus Factor?
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Smith: It all started really when I just graduated out of my
internship and I was creating my own practice.  You see,
every day it seemed patients were coming in with a similar
question.  They’d say, Doctor, I am tired and fatigued all
the time.  I feel mentally foggy.  Is there anything that’s
natural and that’s good for me that’s gonna boost my
energy levels?. . . .And I felt guilty because I didn’t have a
good answer.  So what did I do?  I went to other physicians
and I asked them, Hey, what do you do when your patients
ask this question?  Did I miss something? 

***
Host:  Now tell me this, in your experience, do you see
improvements in kids’ school work?

Smith:  Absolutely.  We’ve even seen dramatic
improvements in academic performance.  And let me give
you an example.  A child that comes to mind, his name is
Brian. . . . Brian was a child that was kicked out of no less
than 4 schools.  He would not respond to his parents or any
kind of authority outside like, like principals or teachers. 
After being on Focus Factor, in one year he was on the
honor roll . . . and two years later he graduated from high
school with honors. 

***
Host:  Now, earlier this week we spoke with several people
who say Focus Factor has dramatically improved their
quality of life.  So if you or anyone in your family – anyone
you know – could use some help with mood, energy,
memory . . . y’know just clearing out those mental cobwebs,
you need to listen to this.

Silke Jones:  My name is Silke Jones and I have been taking
Focus Factor for about six months.  The reason I started
taking Focus Factor was because of the product benefits.  It
helps eliminate mood swings.  That it gives you a little pick-
up, so to speak, during the day to where you don’t get the
doldrums in the afternoon.  That really got my attention
because that is me – right there.  I’ve attributed a lot of
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mood swings or depression here and there, you know, to just
the age I’m going through right now, you know being a
woman.  So when I started taking Focus Factor, I was just
surprised how quickly I felt a difference.  It was amazing.  I
notice right away when I don’t take Focus Factor.  It’s hard
to describe.  You just have to try it.  And everybody I’ve
talked to that I’ve recommended it to has said the same
thing. 

Kristin Rister-Wheatley:  My name is Kristin and since I’ve
been taking Focus Factor I have gotten tremendous results. 
I have more energy.  I have a more stabilized mood.  I feel
like my brain functions better.  I am on top of my game. 
Everyone knows that women, especially women, go through
mood swings especially during certain times of the month,
certain times of their cycle, and I have noticed that my mood
swings are not the highs and lows that they used to be.  I am
a much more steady, calm person.  I think it’s very
important that parents try Focus Factor with their children. 
Personally, it made a dramatic difference in my daughter’s
performance, the way she felt in school – the way she’d
concentrate.  I’ve shared it with my friends.  I’ve shared it
with my family.  They, everyone feels the same way.  We all
love Focus Factor. ”  [Exhibit F:  “Leisa #4500” (emphasis
in original)]

Television Advertising

g. “Host: Welcome to the Vitalbasics Health Show. . . .
Several months ago . . . we interviewed a leading expert in
nutrition who is generating controversy with his assertion
that there’s a nationwide epidemic called “Brain Starvation”
that affects men, women and children alike in this country. 
According to Dr. Kyl Smith, memory loss, poor
concentration, mood swings and fatigue are causing a
dangerous drop in effectiveness in the workplace and a
higher level of tension and even anger in the home.  He also
introduced a new dietary supplement called Focus Factor
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that helps people with these everyday problems.  Dr. Smith,
welcome to the program again. 

***
Host: And you have made an impact in my life as well and I
want to talk about that a little bit.  Because in our last
program folks, if you saw it, I told a story about this great
big thick book that I picked up and read because I was
taking Focus Factor and it was about the American
revolution and I was able to remember all kinds of things. 
So I’ll you what, let’s roll the clip...

Host from previous show: “I started reading this 400 page
book . . .very dense, very dry ...and what I found was, I’m
remembering everything virtually in this book.  I’m
remembering the names of British Lords and generals and
dukes and battle sites and chains of events that happened. 
This book literally came alive to me . . . not only as I was
reading it, but after, my comprehension was extraordinary.”

Host: And I have to say, since that program aired, things just
seem to get better and better and better, its sort of a
cumulative effect.  A couple of things that I notice.  First of
all, my memory just seems to keep getting better. . . . So one
thing I can do is visualize things better, which helps me to
remember.  The second big thing is multitasking.  In the
past, when I would get all different projects thrown at me at
once, I would panic.  Because it just seemed so
overwhelming.  Since taking Focus Factor what I find is I
can more calmly prioritize things.  I can focus on each task
better,, which means I get it done more quickly generally. 
And I can just get the projects done faster.  So that just eases
all of that stress that normally would have come down on
me.”

Smith: That’s great.  [Exhibit G:  “Bill’s Case Studies”]
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8. Through the means described in Paragraph 7, respondents
Creative Health and Smith have represented, expressly or by
implication, that:

(a) Focus Factor improves the focus, memory, and
concentration of healthy adults;

(b) Focus Factor alleviates stress and combats the fatigue,
irritability and mood swings that healthy adults
experience;

(c) Focus Factor makes children and teenagers feel more alert,
focused, and mentally sharp;

(d) Focus Factor improves students’ ability to concentrate and
their academic performance;

(e) Focus Factor improves senior citizens’ memory, mental
clarity, and energy;

(f) Focus Factor improves adults’ ability to absorb
information in books and to recall facts, figures and
names; and

(g) Consumers who start taking Focus Factor regularly will
feel its effects in as little as one to ten days.

9. Through the means described in Paragraph 7, respondents
Creative Health and Smith have represented, expressly or by
implication, that they possessed and relied upon a reasonable basis
that substantiated the representations set forth in Paragraph 8, at
the time the representations were made.

10. In truth and in fact, respondents Creative Health and Smith
did not possess and rely upon a reasonable basis that substantiated
the representations set forth in Paragraph 8, at the time the
representations were made.  Therefore, the representation set forth
in Paragraph 9 was, and is, false or misleading.
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11. In the advertising and sale of Focus Factor, respondents
Creative Health and Smith have represented, directly or by
implication, that various individuals are endorsers of Focus
Factor.  Respondents have failed to disclose adequately that
certain of those individuals had material connections with Focus
Factor.  Specifically, at the time of providing their endorsements:

a. Some of those endorsers were the principals in a public
relations company that had been retained by Creative Health
to promote Focus Factor, and their company earned a
commission on sales resulting from its promotional work;
and

b. One of the endorsers was Creative Health’s attorney; and 

c. Some of the endorsers were Focus Factor distributors who
earned profits based on their sales of the product. 

These facts would materially affect the weight and credibility
given by consumers to the endorsements and would be material to
consumers in their purchase or use of the product.  Therefore, the
failure to adequately disclose these facts, in light of the
representation made, was, and is, a deceptive practice.

12. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.

IN WITNESS WHEREOF, the Federal Trade Commission has
caused its complaint to be signed by its Secretary and its official
seal to be hereto affixed at Washington, D.C. this twenty-sixth day
of April, 2004.
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Focus Factor

:60 Radio
Kyl2
(9/13/0)

ISCIcode FF17

File name Focus Factor RS 17

Dr. Kyl Smith: Do you ever get the feeling you ve misplaced your memory...and you can

remember where you put it? 

I'm Dr. Kyl Smith. A poor memory can be embarrassing. 
In business it can cost you

money.

I've spent my career studying brain function
, and I've created an amazingly effective

supplement caBed Focus Factor. It' s a unique supplement that enhances your natural

brain chemistry to improve meiTory, focus and concentration. 

In just a few days , you ll actually feel 
it working. You l1 absorb the information in books

like a .sponge. You ll be able to recall facts figuIes and names more easily 

You 11 feel

more alert more focused , and "on-task.

Focus Factor has been a huge success for kids, H:ens,
adults and seniors. And now 

you can try it

yourself with absolutely no risk.

Tag (:18) Ask how you can get a free30-day supply of Focus Factor with your order!

CaB 1-800- . That s 1-800- . Money back if you re not delighted.

Can 1-800-

2000 VitalBasics , Inc.

510 Congress Street
Portland, ME 041"01

(207) 775- 5007
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Focus Factor

:60 Radio
Donut Ware
(211211)

ISCI code FF49
File name Focus Factor RS 49

Dr. Ky' Smith: This is Dr. Kyl Smith. A doctor s true reward is helping people. My dietar

supplement, called Focus Factor, is helping thousands of fan;iliesimprove their focus, memory,

mood , concentration, and energy. Here s another message from our Focus Factor voice mail:(:15) 

- -

Electronic voice ma 1 "Beep

Marlene Ware-Mother (:20) 
, This is Marlene Ware. I'm callng on behalf of my son. He s having a tough time at school , ans

this has made such a difference. He s remembering things I can' t believe it! I wantedto tell

you how much ora difference it's made for my son.. . Focus Factor. It has made a tremendous

difference.

Dr. Smitb:Focus Factor is safe, it s natural , and it works. 'Call now so y \! caninuediately

begin improving your memory, concentration, mood, focus and energy. 1; 11 even give you a free

30-day supply wiih your Focus Factor trial pack. (:13)

Announcer: Call 1-800-
delighted. Call 1-800-

. That ' s 1-800-
. (:12)

. Money back if you re not

2001 Vitalbasics , Inc.
510 Congress Street
Portland, ME 04101

(207) 775-5007
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ocus Factor
to Radio
cbool' s in Sessionfl7lO) 

ISCI code FF16

File name Focus FactorRS 16

)r. Kyl Smith (:48)- School's in session...and as aparent more than anything else, you

vant to see your child do their best. 

m Dr. Kyl Smith. I've seen first- hand hoW frustrating 
it can be when a child has

rouble with focus and concentration. Parents come to me because their children are
unfocused , distracted.. .and they just don t know what to do about it.

That' s why I developed Focus Factor. It's an effective , al1-natural supplement with one

purpose: to give your child' s braiD the exact nutrents it needs to function at its very 
best.

Focus Factor is for stUdents who need help with concentration and memory. 
Injust a

few days your child wil feel alert, focused, and mentally sharp.

And by the way, there s also an adult formula I created for 
grown-ups who want to

improve memory, concentration, and mood. 
Can now andfeel the difference when you supercharge your brain...

with Focus Factor.

Tag (:12) Ask how you can get a free 30-day supply of Focus Factor with your order!

nl- 800- . That s 1-800-

(Q 2000 Vitalbasics, Inc.

100 Commercial Street
Portland , !vIE 04101 

(207) 775-5007
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us Factor RlS THIRD EDIT ...12/12/00 5t\tI'

ro: Well hel10 again. we1come to the Vitalbasics radio program. We bring you vital health 
infonntioD on 

over

grt radio stion cong all SO sttes.. .and y \m what? I can cnut on tw fmgclitcmly- num 

es I've actual1y invited a 
guest back on this progrm. Today is one 

of those times. -
, Kyl inith is bok w;tb us at our invitatio, and tbis 

tiTn he' s rigbt he in the studio w;th us...ca 311 th way

m Dallas, T _s. Dr. Smitb is an expe in nutrtion, pediatrcs and anti-aging. He
s the foonde and prdet of the

cativc Health Institute in Texas. Now, bis claim to fame...
th reaso be s he , w;th us tody.. .;s his fastion w;th

uT brain. Specifi al1y, how it works, how it functions, and what we can do-an of us.. .men, women, 1cds, teenager,

"ior citizcs-o make it pconn evchetler. Wht docs tbat men? It mes impving yo memo so yo don

rget you w;fe aniver or whe yo. left th car keys. It mcs beer focus and concctItion so you 
can get

,or work done with distractions. , And it mens baving lot of engy insead oHeeling tire 
an dninc all the

De. 

ody Dr. Smitb is back "'itb so brand new infortion that wil shoc you-lik , is yor 10in shrin/dg? 

Ilk about tbat. Dr. Kyl Smith, wc:come back. 

Ven, thank you, BiU. Again, m honored to be here.

f you would, for the listener who don t know you yet, who didn' t catcb you tbe last time 'yo wer on give us a quick

momal) of your backgroun. ..bow you got into this field.. .
and wli you re coming frm. 

' ,

IVell, BiI, ltall began wben I graduated from my 
iDterDsbip aDd "artedbDlld my 

OWD pri..:tice I Dot;.cd

immediately that people were coming to me with similar types of questio
, and they aU had to do with brain

function. Let me give you a 
good example...

' .

Moms would come to me aDd tbey
'd say, Dr. Smi,h, my son 

or doughrer suffer 
with por foc .or CDlfcentrotion.

Is there onything we 
eon do thot' no,urol thot con help? BuslDess professioDals wODld say, 

Dr. Smith, it sums like

I woke Ifp in the morning in fog.. J con '
t focus on demond. I' m drinking coffee to try to 

stnya-ke 
ond o/e

And, rok hones with you, I' m ill n'y 30' s or 40's, ond j' m storling to notce my memory
S,"ot whOl it used to be 

and I' m afraid this is affecting my job performance. 
And anotber one that I beard quite commonly. Spouses

would come to mesoalIy wives' askiug me about tbeir busbauds, but sometimes tbe otber ..oy around-bey

say, Dr. Smith, my husbond comes home from work ond Ire is mentolly drained. It
s like he doesn 

Ir_ony energ

left for me or the fomily. And worse, he brings 
home irrtobilty onil mooi swngs. I know you re helping people

with mentnl funaio , plea.. help! 
Well, .bes eonsisteut quesllons, led me to do au 

exbanstve _rrb oftbe

medieoland Dntritloual researeb at tbe
time to.find oot, is tbere anytbing we eon do to 

Imp"' conertratlon?

Can we have a better memory as we age...
, 40, and SO years of age? So tbe tecbnologytbat came back from

tbis search was the original technology that'
s in Focus Factor today. 

Now, we hove spken a few times since our last progrm, and what 
I found fasinating;s tht

, as you we doing ths

searcb... ther s like ove 3,000 CIiDieal studies tbot you bave 
accss in puttiDg toget this ne sulemt called

Focus Factor. Is that correct? 
Absolutely. We are in tbe information age,tbere

s"o dODbt about it. Andwben it comes to medieal stDdies aDd

nntritlonal studies OD tbe 
brain-bow it works, aud bow diet and nutrition eon affect 

braiD function In 0 positive

way-tbere s to..s OfiDformation out tbere..
llierally over 3,000 researeb artides 

riht nOW done on the lI.k

beteen dict , nDlrition and tbe brain. And tbe 
stDff we re going 10 talk about .odoy Is fascinating. We 

reall can

take control of our destiny when it 
comes to how weJocus, think, and 

our memory.

And what also strck me is tbat tbis is sucb a buge problem. 
You bod metioned tbat the # 

1 reason why people go to

.heir doctors these days isn t for little acbes and pains or tbe sniffes..
.it ' s for initability, it' s for metal

fatigue...memory, things 1ike that. Is that 
oJTect? 
Exhibit D, page 1 \.onnnnfi5



ental function...poor mental function...mental fatigue. These are the #1 types of complaints in doctors

actices across the country I mean...give you a good example: people in their 30' s, 40' s,. 50' s. Most people are

lying on note pads, Post-It pads and planners just to get through the day. 

eah, yeah.

hey tell me if they lose their little note pad they are sunk. And how many people can relate to going to the

rocery store...you got just 5 things to get, milk'
s on your list. You come home. you got no milk. Or 

ow.. .listen to this: listeners at home, think if you can relate to this: You
re in a social situation-or maybe even

orse, a business situation-you re meeting someone right now. . This person s really important to you., You

bake their hand. By the time your handshake bre
ks, it' slikethe name just falls to the floor.

eah...

(ou re looking at him or her and you re thinking to yourself, J 
wasjusl introduced 10 them, and 

can l even

emember their name. 

s embarrassing.

(n a social situation.

Yeah;

...

that' s embarrassing. But think of it in bus.ness. poor memory, a sluggish memory, can cost you your job

perfC)rmance; ,

So these are huge problems, and you have created a supplement-,WscalledFocus Factor-
the response has been

. absolutely tremendous to it. And I want to read a few of the phone messages that we got after the last program.. . and
you would not believe how many of our affllate stations-

re on over 300 stations-and how many stations called

up and said, Do you mind if we run that show again? We got such a huge response, people 
want to hear it again...

That' sgreat...

So these are just a few of the phone messages we received
um.... Here s a 65 year-old woman. She didn' t say where

she was from, but she said her husband ordered Focus Factor. She
s been using it for 4 days. She says she cannot

believe the change. She said sh was slow andlethargic...she thought she was getting dimwitted..
.interesting choice of

words there, and she says oeu Factor started working almost imm diately. I felt like a diferent person. 
And I know

results wil vary from person to person, but I found these very interesting. Here
s a woman fr011 your stomping

grounds, Texas. She says she s in the insurance industr...
avery fast paced offce Lots of multi-tasking going on.

She says; I've been taking Focus Factor for 
couple weeks and saw a huge diference. Just 

unbelievable. And I'm

going to do one more here , because this shows how the product can help children '
as well...

Great...

A teacher in New Jersey-and also a mother. She bought Focus Factor for her son, who had trouble with focus and

concentration. And she says he had trouble concentrating on one thing at 

time. And Focus Factor has helped him to

sit down and concentrate on one activity at 
time. He gets his work done on time now. 

And this is interesting: He

says, He wants to do more work now...

Wow.

So she says ve seen progress with Focus Factor and wil continue to order it. 
So when you get a child who

actual1y wants to do his homework, I think that s prett incredible.
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Doctor, I want to talk about seniors for a moment, because I understand they can benefit enormously from Focus Factor

A--'1d unfortnately, I think what happens is...when we see older folks in our lives-grandparents, aunt, uncles, even

our parents aving trouble with memory or concentrtion, we tend to ignore them or brush them aside. . .or we even

make fun' of them... Y'know Gramps is jus having . a little slow today. And, You re saying if we were to just help them

support their brin a little bit more, it could improve their memory and concentrtion a lot.

This is very true. As a matter offact, seniors share with me that many times they re embarras ed because they

do feel like they re a little slower. They many times have to ask their children or theirgrandcbildren to slow

down just a littlebit...and that' s embarrassing. Igottatell you...speaking to se..iors, when..I do lectures across

the country, or I do radio or television, seniors are one of my favorite groups to 
speak to. Why? Because they

can be passionate about health. Many times, they want to make and improvement, a.
they want "o make an

improvement now. 
Now . Yeah.

. .

Most seniors wil tell me they ve been taking nutritional supplements for maybe 
years, and never noticed a .

difference in how they feel. Can you imagine? Well, the thing that seniors tell me tbat Focus Factor does is it

gives them that mental spark, that energy like they used to have. They feel like their memory is more on-task.

hey can recall things easier with less effort. And the thing 1 really like to hear is how it iniproves relationships.
And let me give you a good example: A lady comes up to me-an elderly lady-when we re fiming a television

pr.ogram, and she says, Dr. Smith, I gotta tell you about my husband. This man was the most cantankerous,

irritable man you ve ever meL ;411 he ever wanted to do was sit in his armchair. But after taking Focus Factor, he

, gardens with me, we go on walks together... it's like J' ve got my sweetheart back.

Hey, here s a letter froma 65 year-old woman I spoke with. And she says, 
I tried ginkgo hilobafor mont , a"d it

didn t do anythingfor my memory. But my memory is now wonderful since I've started taking 
Focu Factor. noticed

a diference within a couple of days. 

And I've got to answer a question here.

, ,

WhydoesJhis happen? It happens because the brain needs m ch more

than an herb or one nutrient to help it with cognitive function. You need protector nutrien antioxidants that

are shown to help protect brain function. You need nutrients that improve brain function, like the B vitamins.

You need specific herbal extracts that may be precursors to neurotransmitters that science says improves focus,

concentration and memory. You put these together in a comprehensive brain support product, and...what do

you have? You have stories of better concentration...people going to work, getting more done in less time,
coming home with energy to spare.. .instead of that old story of coming home and just being fatigued and

kil

~~~

Exce1Jent. We1J , uh, I can see we re running out of time here, so I have to take a quick break, We want to give you

information on how you can get a hold of Focus Factor for yourself. So . re going to do that in just a moment. But

right now I want you to listen to some of the people we spoke to recently , and how Focus Factor is affecting their lives.

So take a listen to this, and we 1J be right back. .

' .

Kelly Brown: My name is KeJJy Brown and Focus Factor has been a wonderfl product for us. It has trmendouslyheJped

my son with his schoolwork and at home also. The benefits thatJ have seen with Focus Factor formyselfis...
I'm a working

mother-I'm very tired when I get home at night , I'm very stressed out. Focus Factor for me has just boosted my energy in

the evenings to where I can keep going, I can keep up with my children. 
And afternoons at work, too, I don t get tired, I don

get irrtable. I just... for some reason I'm just wide-eyed and ready to go! .
Roger Thompson: My name is Roger Thompson. I've been taking Focus Factor for about 6 weeks now

, and the

results have been just phenomenal. My mood has improved dramatica11y. I'm better able to focus and to communicate

with other people. I feel a lot better. Focus Factor has made a huge difference , and I would rea11y love to thank Dr

Smith for coming up with this and making it available to the general public. It'
s a super product, and I'd recommend it

to anybody who s busy, stressed-out or just needs a little boost in their lives. It' s just great.
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Ilie Hull: My name is Mille Hull, and I have 
tred Focus Factor after tring many other supplements which 

never

rked for me. I thought they wouldjust sit in my stomach and not even 
dissolve Focus Factor is different. It 

does

rk. It clear the ' foggies' from the mind and gives you the energy you need to go do what you need to do. Ihave

l grandchildren that I take care of.. .I have the energy for them now
, as wen as working a full-time job. I can do an

se thngs and have the energy tostiU have time for recreation. 

And 1 have the clearess of mind to get thngs done

.t I need to do and think clearly to do these things. 
I just love Focus Factor.

TA #1) .

Idwe re back. Welcome back to the Vitalbasics radio program. 
This is BiU Begley, and my special guest today, back

r an encore, is Dr. Kyl Smith, the founder and president 
of the Creative Health Institute in Texas

, and the creator of

is amazing supplement caned Focus Factor. 
Recommended for seniors, students

, men, women.. .and doctor, I've been

king it myself. I've been taking it for about 6 moriths now. 
I'm going to ten my own story a little bit later on in the

ogrm, but it's helped me dramatically, so... 

fonderfu1.

o.. .in your experience , who do you find benefits from Focus Factor? 
Any specific groups of people?

:ill, everyone. .. it doesn . mattedf you 'rea business professional, a 
senior, a teen, or a child, you have a need to

upport the most important organ in the brain. Focus Factor
s perfect for that. It provides specifi dietary

upplements, or nutrients, that enhance the brain
s abilty to produceinental energy. We all 

need th t. I mean, ,.

hink, today many adult. are .nffering with por memory. 
Arid many times they don' t nolice it in the hegnning. 

t sneaks up on them..., I
I Vleaning that we rely on Post.:It pads all aro nd the bouse. We gotta write things down to remember it. 

If you

lose your planner you re lost.

eah, yeah.

Yeah.

Focus Factor s important for all of us. Some of the most touching stories J...cQme fron) parents who ve given the

product to their children, and they see what they 
call a transformati in their child. They seem interested in

things in the past they weren t interested in, and one of the curious intangible things parents say is many a times

they see an improvement in their child' s self-esteem. That makes a world of difference to me. As the formulat

of the product, that touches iDe 'cause that' s exactly what I formulated the '
product to do. Seniors tell me they

get that mental spark, that mental edge back that they
ve been looking for for so iong and they feel like they

lost it...they ve found it again...and business professionals. They tell me that they can go to work, they feel like

get more done in less time and come home with energy to spare.

Wen the big buzzword these days in business is 

lTzu/lilasking...

Exactly.

...

which basically means you have to do 3 people
s jobs instead of just your own job. So I know we ve spoken with a

number of people who use that word.. .it
s just a buzzword these days.. .multitasking. People are able to shift from one

project to another very easily...

.. .

and not lose the project.

Exactly.. .not lose the project. And be able to 
complete each project.. .or see each project through.. . finish it.. .and do a

good job.

Exactly.
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I I take it the reaSOIl this is so effective is because thejngredients are more easily absorbed by the brain?

!(actly. Specfic nutrients cross the blood/brain barrier readily. In other words, the brain accepts thes

Itrients. It finds them as foodstuffs. These are the nutrients we
ve used in Focus Factor to enhance brain

Inction. 
J if you re taking the wrong nutrents, it's kind oflike putting a square peg in a round hole. 

It just can t go in. But if

)u have the right nutrents, it' s justa nice fit, and the brain gets it and. ..boom.

ery close. If you re taking the wrong nutrients, quite frankly they pass in the stool
, and they don t e .. absorb

IIrough the bloodstream. If you re taking the right nutrients.. J guess your analogy is great. ifyou retaking

lie right nutrients they easily pass through the digestive system into the 
bloodstream, delivering their benefits to

he cell, where you want them. 
)kay . Now, this was origina11yonly available through doctors '

practices. What are. .. what's the medical community.

aying about this? . 
Nehave had phenomenal success across the country. 

What we call it is a grass roots movement because

)riginally, Focus Factor started just by word of mouth 
referral from doctor to doctor.. .from patient to family.

fhe reason I attribute that success is the fact tbatFocus Factor works. I mean, very quickly 
doctors realized

Ihey could take this productthemselves, or recommend it to a patient, and that person would come back to the
doctor in just a few days or weeks and say, 

Hey Doc, what did you give me? It s like Ihis cloud's been lifed of/my

head. I can/ocus, lean concentrate. I've got my memory back! Thanks, Doc! 
Well, what's he going to do? He

going to recommend thispfoductto virtually anyone in his practice that are suffering from 
poor mental 

function. 
Sure.

s taking it himself, he s recommending it to other doctors. I think this is why we . been so successful across

the country today.

And I have some comments from some of the doctors we
ve spoken with. For example , this is a medical doctor.. .this is

an M.D. named Lee Cowden, Dr. Lee Cowden. He s a cardiologist, and intemist...and he says uh... Compared to

other supplements on the market, the nutrents in Focus Factor are present at better levels (that'
s what we just talked

about) and in the ideal farms more likely to enhance brain function. Taking Focus Factor results in a 
significant

improvement in memory, concentTation, and overal1 weB-being." Prett strong comment from a medical doctor.

Wonderful.

Here s a doctor, Gary Sconyers , who says, "I've seen Focus Factor firsthand as a doctor 
and as a parent. (1 think that's

important) When my son started taking it, he became more consistent, and his self-esteem improved by leaps and

bounds." So a few powerful comments from the medical community. I think it's neat that it's been accepted
, and I

think it adds a lotof credibility to you and the product.. . the fact that is 
started out with doctors.

And I' ve got to tell )' , in the.beginning, doctors were skeptical. Now
, this is an innovative product. It literally

provides the nutrients the brain needs for enhanced mental function. Well, doctors first tried it on themselves
and their children. Now this was neat because they became advocates for the product

, recommending it tovirtually everyone. 
Okay, we have to take a quick break in just a moment. But very quickly I want you to listen to some more people in
their own words and what they re saying about Focus Factor. And we l1 give you the opportunity to ca11 the 800

number-tol1-free number-so you can get Focus Factor for yourself and for your family.. .
and listen to this...
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Ida Clark: My name is Paula Clark and 1 live in New Je(Sey and 1 have a pretty hectic 
lik I'm a working Mom. 1 started

;us FactorJor my child who is 10 years old who was having a tough time focusing in school and 
staying on-task. 1 found

t Focus factor..afterone week 1 saw a noticeable difference. 1 saw that his homework 
assignents were being

;ompJished and being done He ha a happier feeling, a happier mood. So
1 then decided then; wen, if it' s working so wen

, him, I'm going to tr this also, seeing that 1 do 1 do have my mood swings. 
1 tred it and it reany has improved my life as

:n. Now my whole family is taking it--my 15 year old
, my 10 year old, myself-'l gave it to my husband and he loves it

iO..

ek Huff My name is Jack Huff. I'm in Lake Havasu City, Arzona. I've been taking Focus Factor for 4 months

)w. And I really feel it's helped all areas of my life. 
Being able to focus, whichis a great... 

Focusing, sometimes you

ight not think it' s that big of a deal, but it' s really the key to a lot of things-focusing- and 
thafl1 lead you though

ojects. It's helped my relationship with my wife
believe it or not, just by not being so down and in kind of a dark

oud situatiori. Lots of energy to go do the things I want to do. 
If you want an extra boost-not just a little extr boost

5 a major tuaround contrbution to your...being vitalto feeling alive...being able to go dQ stuff without worring

i)out being drained mentally or physically. 
ally Nelson: My name is Sally Nelson and I've been taking Focus Factor for ten weeks now. 

The thing I found when

first started taking it is my energy level in the afternoon gradually came up to the point where I 
feel very focused , 1

eel very energetic andl feel very excited about my life in 
genera1. 1 feel alive-that s really what 1 want to say. Heel

ery alive , very nergetic, very focused. And I feel very excited. 

(CT A #2)

o\d welcome back to the Vitalbasics radio show. Bil Begley with our special guest.. .back for an encore appearance

Dr. Kyl Smith. He s the founder and president of the Creative Health Institute in Texas
, and also the creator of Foc

ctor is th supplement that is designed to literally supercharre your brain. And doctor, before 
we ?o, ) v.

ant

bnng thIS up. ThIS really freaked me out. 1 
gotta ten you. ' . when 1 I arned that, after the age of 30 , the brambegms to

shrnk?? . 
ExaCtly.

Ten us about that.

) hate to tell you it' s true. After the age of30, after 
we pass by that magical age where you notice that 

spare tites

comes on easier, and our health starts to decline, one of the medical facts is the ,
brain slowly begins to shrink in

its size. In addition, behveen the age of30 and 55, we
ll iose about 25% of the synapses in the brain. 

In addition,

about 80% of people above the age of 35 complain that the)' notice their 
memory is not 'what it used to be. 

That makes sens

But the good part is...science shows us today that there is a 
lotwe can do to support normal mental function.

Now for folks who are just tuning in , give us a quick recap.. .20 seconds or less.. .what is Focus Factor and what does it

do?

Focus Factor is a totall)' unique dietary supplement that feeds the brain
It does this by providingspecifi

nutrients that enhance the brain s abilty to produce mental energy. The second '
thing that Focus factor does is it

provides nutrients )'our brain is starving for that enhances focus, concentration and memory by 
naturally

enhanCing neurotransmitters in the brain.
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l\ll right, I want to read a few more letters from people who have wrtten us based on the last radio program that you did

with us. Ver quickly.. .''No more monthly highs and lows. " A woman who s a business professional, a wife and

mother who says lfeel like my brain functions beller. I have ;"ore rgy. My mood swings are not the highs and lows

rhat they used to be. And one more. This is a woman in her 50' s who s a registered nurse. And she says, 
We interested

in Focu Factor because of the natural help we though( it would bring to kids with poor focus and concentration. 

ve seen positive results with it. We ve seen their abilty to concentrate and improve the focus that they 'have on their

work. Now she says I have been taking Focus Factor myself. It worked for me within thefirst week , I've noticed that

my thinking i$more clear. I'm able to remember more focu and get rid of "cloudy thinking

...

Wonderful.

As she cans it. How does that make you feel when you hear all these positive stories about a product that you did the
research on and created yourself from scratch? . 

:ail, I have to teU you: I never imagined that Focus Factor 
would provide the benefits for people that they

tellng us it's providing for them. I mean, I created the product to enhance focus, concentration and. memory fot

myself, for my patients and the people I was lecturing to. What I never, ever imagined are the stories that would

come back. The lie-enhancing stories. As seniors sa)' , it gives them their ment iI spark back. It motivates them

to do things that are actually good for them, like wa k and garden. And to, think now that the product is hi the

hands of artists, athletes, pro football players, actors.. .and now I'm b ing told that my product is being taken by

agentJeman in NASCAR. Bil, this is like a dream come true for me.

That' s tremendous, andifl may...do you mind ifI share my story...

I'd love for you to.

, . . ' 

I '
.. . about Focus Factor? You gave me the product and I started t kihg it. And I gave it a good 30 days. And I was going

to see the movie The Patriot-it was a big hit-and I just wanted to do a litte homework, to kind of brush up on the

revolution and learn a little bit more about it so I would understand the movie better and what was happening. 
So here 1

am taking Focus Factor, and I pul1ed out this great big ' coffee table book'''it s about 400 pages. It' s a very dense book

about the Revolution. And I'm rea ding and I'm reading.. . and it s coming to life Jor me. Even though it was wrtten in

. a very dry way-it wasn t the most excitinglywrinen book. But for me; I was absorbing it very well , and what s most

remarkable, is when I was done reading, I kept the infonnation. .it was retained.

Wonderful.

I can stil rattle off the names of British generals and Lords and prme ministers and where battles happened.. .
and

who s anny did this and who s anny did that and all that kind of stuff. 
And it was fascinating. And I found that Focus

Factor re;illy helped with my memory, with my ability to concentrate on the book
, and my ability to comprehend it.

Wonderful.

It was tremendous.

, why didn t we have this when we were in college?

I don t know! My grades would' ve been much better, I'm sure.

I wish I did...

... if we d had it. So) personally want to thank you for introducing me to this product, because it certainly has had a

profound effect, andnotjust with that one book, but I'm finding just in general I'm remembering things better..
.l'

comprehending.. .l' mfocusing better. We mentioned earlier the tenn 
multi- tasking, having to do many things at once.

When you re in radio, you re multi-tasking every single day, And I'm finding that it is , in fact , easier to do al1 these

tasks and complete them and do them wel1.
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ell thank you. That means a lot to me.

:y, we rejust... re mitta time here. So Dr. Kyl Smith, thank y joining us in the studio-flYinghere from

lllas, Texas to be my guest.

Bank you. Bm, I appreciate So mucb all you ve done in sharing this with other people.

, when something works, you tell people about it, that' s all. Folks, thanks forjoining us. folks here onthe

italbasics radio progrm. We will talk again soon. Thank you, and take care of yourself and God bless. I ::A #3) 
T A Copy: Hi, this is Bil Beg1ey. I want you to think about the las.t time You really felt 

good. A time when you were

l1ergetic, focused, and mentally sharp. Picture taking all that positive energy and putting it into a 
tablet-a tablet that'

II-natural , effective , and as easy to use as putting your shoes on in the morning. That'
s the bestway I can describe

ocus Factor. I take it every day to keep me focused and energetic, and countless 
peop1e who have heard this progfm

crossthe countr. have called 'to say they love it, too. For more information on how 
you can tr itrisk-free, call this

)l1-free miJ1 er, It s 1-800- . That' s 1-800- 
:all now and mention the Vitalbasics program and you can even gets free 

I-month supply to tr with your order. ' Ask

or. details. Focus Factor is for senior citizens...working moms... students in every grade leveL.business

)rofessionals. anybody who wants and needs anatural boost in their memory, concentration, mood
, and energy.

rhere s a 30-day money back guarantee. Calland ask about the doctor s special offer. It' s 1-800 -

rhat' s 1-800 
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ocus Factor radio infomercial 
"Bil" ...version 2...7/11/00 S \\O\J .: ft 00

ilLL: Hi and welcome to the Vita/Basics radio program. I'm BiUBegley. This is the health and wellness 
progrm

ou can hear on over 200 radio stations from coast to coast. We
re in California, Massachussett, Florida, Texas

lawaii, Alaska...you name it, we re there, and we appreciate you tuning in today. 
Thank youvery much for joiningff. 

foday we re going to talk about the most important thing in your life..
and, for that matter, the most important thing to

four children. It' s not your job, or your money, or your house or even your car. Y'
know what it is.. .themost

important thing? It' s your brain. Yes it is. Because when your brain. ..
or your mind.. .isn t working the way it

should, not)ing else matters...nothing seems to go right. It s like a dead batter. But think about it...and again, think

of your children. when your brain is working the way it should. you re energetic, you re in a great mood, you get

more done, you re more outgoing and likable. ..you stand out from everyone else. ..and it doesn t matter if you re 5

years old or 105! Now, grb apenci and a piece of paper, because what we
re going to do is give some incredibly

useful infonnation this half-hour on how you and your children can supercharge your 
brain. I'm te11ng you, it s easy,

it' s systematic.. .it' s a technological breakthrough that
sweeping the nation. 

If your children have trouble behaving

or concentrating in schoo1.. 
or if you have older relatives or friends who seem to be losing their mental edge. .

even if

you re in business and you have trouble staying focused or "
on task" during theday...

pleaselisten at least for a few

minutes because you ll be able to help yourself and the ones you love.. Okay? 
' Okay.

My guest, on the phone with us today, is Dr. Kyl Smith. He
s Founder and President of the Creative Health Institute

in Texas. He s a recognized expert in the field of nutrtion
, pediatr and anti-aging. He s Vice president of

Education at the Texas Integrati Practitioner s Association-it's a non- profit agency that inCludes MedicalDoctors

and alterative health practitioners and so on. And he s also been a Senior Advisor of Research and Development for

a major phannaceutical company. 
Thousands and thousands 

of hours, folks, ihis man has put into this breaktough,

this secret that we re going to let you in on today. Dr. Smith, we have so much to talk about..
.it' s a blessing to have

you on the progrm. W dcome! 
Kyl: Thank you , BiI. I'm honored to be here.

Thank you ver much for joining us. Now, we all feel run down from time to time. We all get cranky and tired...

. get that foggy feeling...sor of what we can mental. fatigue. But lately it seems like it s reaching epidemic

proportions. Would you agree with that?

Absolutely. 1 mean we see this in our children. 
We have ob,riously many children, several with 

lack of

attentiveness; lack of abilty to focus and concentrate, but this is permeating teens, adults, 
andseniorcitizens.

Many people say that the)' come home and they just don t have the energy to give to their familes-their

husbands, wives, and spouses-what they need to after they get done with work. 
In other words, they are so

drained; their mental batteries are so drained 
when they get home from work they just can

t be the people theywant to be. 
11mow you ve done a tremendous amount ofresearch behind this 

product. . folks, it s caned Focus Factor. Dr. Smith,

what s the story behind Focus Factor?

It reall)' all staTted when I was finishing 
m)' internship and starting my own practice. You s

e 1 was sitting

there day after day in front of patients that had a similar complaint
and this is as true today as it was 7 years

ago. Patients would come in and they would sa)', Dr., Pm tired. Like I said I have to drink 
coffee in the

morning to wake up and I have to do something"in the afternoon like caffeine to stay awake. 
Or they'd say,

M)' child has problems with attentiveness and focus and concentration in school." 

Or "My spouse is irritable.

when they get home irom 'Work. Is there anything we can do that'
s natural, that' s good for them that can help

them?" Wen, Bijl this questi got under my skin. It really bothered me because I was suffering with the same

exact thing.

, you re in the same boat as the rest of us.
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Exactly. We all were. So, of course the first 
thing) did is) did the easy 

search. ) ",ent out to doctor friends of

mine, physicians, and asked them what do you say when your patients ask this questio
? And none ofthem

had a good answer. . They would say typical thingS like

, "

Tell them to reduce their caffeine intake 'cause

caffeine kills your energy in the afternoon.

" '

But I'd say to them, "VieD they re drinking caffeine like) am

because they re tired in the first place. What do you do?"

s a vicjous cycle.

It' s a vicious cycle. So I created this product for my own practice and it became so popular a USP

pharmaceutical compan)' picked me up and said, "
Dr. Smith we want you to create a product specifically for

kids." We did that and then they put me on my first tour and Bil I went out there 
and) was shocked. I was

taken aback by the results people were getting in tlleir lives.
nd tbey weren t the results I expected. Like, I

built tbe product to help improve focus, concentration and memory. 

. Right.

But wbat bappened is tbat people were coming to tbe lectures with stories about how it bad 
transformed their

child' s self-esteem. Let me give you an example. This one lady stood up 

nd it was I think, Rochester, Indiana.

She stood up and sbe said, "The thing tbat touches me about 

ocus Factor is bow it' s changed my son s life.

My son was the child at school tbat nobody wanted to play wltb. 
He would throw temper tantrums and

disrupt class if be didn t get bis way. After giving him Focus Factor for just oneweek, the teacher wrote a note

home and said wllat are you doing different? 
Your son is sitting stil and he s completing his work.

" . 

Wow, so the teacher noticed this?

Exactly, i. just o.e week. Now th Mom ,ald...agal., ,he w Itting there cring, and this reoy ,hook me

too. Sbesaid, Tbe th ng tbat toucbes me is my son is going to bea 
different man because ofthis product.

Instead of being tbe boy tbat goes to scbool without interpersonal 
relationsbips, instead of being the child tbat

nO one seems to like, be s nurturing friendsbips and his self-esteem is improving. That' s wben I said to myself

this has to be iny God-gin mission-to teach people about nutrition and the brain. It'
s important for kids

because their every-day experience translates into who they feel like they are. 
But it's the same for us adults,

too. If we bave good days on top of good days, tbis compounds and it improves our self
esteem. And I picked

up somewhere along tbe line in my lectures tbis statement: 
"To do reany good in life, you ve got to feel really

good." And tbat' s what Focus Factor is all 
bout.

wen, and it's such a unique product, too. I mean, there are products out there,. .you hear about thema11 the time... for

things like prostate health, and cardiovascular health and so on and so 
fort. But I have never ever ever heard of a

breakthrough like this that specifica11y targets the most important part of our body-the brain.

The brain. The very organtbat determines 
bow we feel wben we wake up in tbe morning and how we feel

wben we come home from work. The 
organ tbat' s gonna determine wbat kind of day we re going to have tbis

afternoon, and if)' m in a business wbere) bave to talk to people
, how I' m going to communicate with them.

It' s going to determine when I come home what kind of spouse I am and parent 
because of my mental energy

resenres. If our mentalbatteries are drained
, it' s going to affect bow we relate to our 

world.

Is there anything unique about the brain versus
, say , other organs in the body in tenns of what it needs to produce that

energy? 
Absolutely. The brain seeks specific forms of nutrients for energy producti

, and tbis is key. If you happen to

find a magnesium from the wrong source, you
re not goingto produce mental energy from that magnesium, 

matter how mucb )'OU take. So we selected exactly the types, the sources of nutrients
, tbat the research sbowed

was necessary to improve brain function.

So it's kind oflike puning a key in a lock. You know
, if you have the wrong key, it s not going to open it up.

Exhibit E, page 2 . ._.."nn



fhat' s a great analogy, exactly.

In fact we have someone who knows exactly what we
re talking about. Anita Sohn is with us. She is a school

administrtor. And listen to this, this is an amazingstor;: She put 
her entire class on Focus Factor. Anita, welcome

to the program. Can you tell us why you did that and what happened?

Anita Sobn: Surely. We were baving sucb 
great cballenges witb kids being able to focus and being able to

actuaUy sit stil and concentrate and do their work. And a )'ear earlier, botb my children had gone on the

Focus Factor. And we bad seen such a marked difference, wben the parents would come and say, '
what caD we

do about tbis?' then) would start to tell them, '
Okay, tbis is wbat) would do in tbis situation. And it couldn

hurt, it can only belp...tryit.' So tbey started, one by one, each child started testing out the Focus Factor. And,

as a result, my entire class was on the Focus Factor. 
We have just... ve bad just a wonderful time on it.

So you put ' em on the product...you talked to tneirparents first. .but you put ' em on the product, and what you found

was that in many cases the kids seemed more attentive
, they got better grades some of them?,

Anita: Definitely. Now, I've been on tbe Focus Factor personally myselffo 2 years. When) got on it and

Started finding the difference that the supplement makes on a daily basis...
not just when) need it...) am tbe

most awesome woman on Focus Factor, as well as my children. 

So I think it would be safe to say you re a believer in this product.

Anita: Oh, very safe to say.

Well, Anita , it has really been an honor to .talk toyciu. I know you re busy and I don t want to take up any more of

your valuable time...you ve obviously got more important people; your students, to spend some time with. 
But tnank

you for being with us today, and tellng us this very amaZing and important story. 

Anita: No problem! Thank you. B)'e-bye.

Bye bye. Now, back to you, Dr. Kyl Smith. Obviously some fantastic and life-changing results with chiJdren. 
And

folks listening. ., imagine having the best of both worlds with 

your kids: Better behavior 
and better perfonnance in

schoo1. That is something that s prett much unheard of these days. But doctor, you say that men and women got

hold of this stuff after the kids tred it and they love it too.

Absolutely. The typical story tbat we get is a parent, let' s say a mom, would typically buy Focus Factor for

their child because they wanted to enhance their 
abilty to focus and concentrate in school. And prett soon,

their son would come borne from schoo' and say, "
Mom, J bad the best day. J aced my test and) finished my

homework beforeJgot home." And tbe mom would say to herself, "J need this stuff. ) need to go to work and

get m)' work done before) come home. ) need to come home witb energy to 
spne and bave l-:ss irritabilty.

So prett)' soon the mom would start taking the product. She
'd love it so much she d teU tbe dad about it.

Pretty soon you 'd have family after family, doctor and physici
after physician referriug tbe product to more

and more people. 
Okay, we have to take a quick break. But coming up we

ll taJk with some doctors who recommend Focus Factor to

their patients; as well as a member of the House of Representati
ves from the state of Texas. We ll hear how he

become a better lawmaker and a better husband and father because of Focus Factor-
3 very dramatic story. Right

now, it's your chance to call our toll-free telephone number so you can get on a 30-
day, risk-free traJ of Focus Factor

and tr it for yourself. So Jet s take a moment and do that now. 

CT A #)
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J1d we1come back to the VitalBasics radio program. I'm Bi1 Begley and our. 
special guest today is Dr. Kyl Smith.

s the creator of a product called Focus Factor. Fascinating story behind it. It started out as supplement to help

ids with learing and behavior problems-and I thirik we all know that c n be such a nightmre.. .so it helpe with

1at at sort of a grass-roots level, but then adults starting using it because they found that it had this amazing effect on

l1eir own memory, energy, mood.. .and just their ability to stay "on- sk. Earlier this week, I had the great pleasur to

peak with some'people who say that Focus Factor has dramatically improved the quality 
of their life. So folks; if

'ou or anyone in your family cou ld use a littlehe1p with mood or eriergy, , concentrtion or memory-just sort of

:learing out the mental cobwebs-lease listen to this. Jon, if we could, let' s roll the tape.

;ilke Jones: My name is Silke Jones and I have been taking Focus Factor 
for about six montbs. Tbe reason I .

itarted taking Focus Factor was because o the product benefits. It helps eliminate mood sWings that...it gives

you a little pick-up, so to speak, during the day to where you don t get tbe doldrums in the afternoon. That

really got my attention because that is m right there. I've atiributeda lot of mood swings or depressionbere

and there, you know, to just tbe age I'm going througb right now

, y

know, being a woman. So wben I started

taking Focus Factor, I was just surprised how quickly I felt a difference. 
Itwasamazing Everybody I'

talked to that I' ve recommended it to that has taken it has said the same thing. 

Kristin Rister-Wheatley: My name is Kristen and since I' ve been taking Focus FaCtor I have gotten

tremendous results. I bave more energy. I have a moresta ilzed mood. I feel like mybrain 
unctions better. 

m on top ofm)' game. Ever)'one knows that women, especially women, go througb mood swmgs especially

during certain times oftbe montb, certain times of.their cycle, 
and J bavenoticed that my mood swings are not

the higbs and lows that they used to be. I 
am a much more steady, calm person. J tbink it's very important 

that parents try Focus Factor with tbeir children. Personally, it made a dramatic diff
rence in my daugbter'

perfonnance the way sbe felt inschool-the way sbe could concentrate. I' ve shared it with my friends. I' :ve

shared it with my family. Ever)'onefeels the same way. We air love Focus Factor. . 

Dr. Smith did you have any idea when you ated this product, F us Factor, thatit would have this kind of affect on

peoples' lives? 
No I didn t. And like I was saying pre,'iously, I developed Focus Factor to help enbance focus

, concenh"ation

and memory. So as a doctor, I' m expecting to hear stories about focusing and 
concentrating. What I never

imagined is how this would impact our lives, on a very personal level. For instance, when we were fiming a

television program around Focus FactQr I had a wife say that she feJt that this Focus Factor saved ber

marriage. She said that her husband and her both now come home from their work with more mental energy,

less irritabilty, they can relate and communicate better and, maybe most importantly, they
re patient with

each other-when they communicate. She said this literally save
her marriage. I hear stories -from people

constantly about the benefits that this product brings intbeir lives that I. would bave never imagined.

Wen , 1 know that everybody s a little bit different and results wil vary from person to person. But in your

experience, how quickly does it work?

Focus Factor...we see a noticeable improvement in the way a person feels it doesn
t matter ifit' s a cbild, a teen

or an aduJt, in 1 to 10 days. Now I typically tell people, stay on Focus Factor each and every day consistently

and you' ll notice a difference wit bin 2 weeks. But I' ve got to tell you Bil that most people come back after the

first day and tbey sa)'

, ""'

, wbat did )'OU put in this stuff J haven t felt this good since J was a teenager.

ve got senior citizens say, "Dr. Smitb, you ve gh'enine my life back. I nm\'have that energy-tbat mental

energy-that J. used to have when I was a cbild. Stories like this, it' s just incredible.

And this is different from regular multi-vitamins in that you re going to actually feel this working prett quickJy,
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rhere s a big keytbere, and that' sanotber great question. It' s very commo.. when I'm in a live audience that

'11 ask people io stand up if tbey are taking a multivit min. Now, almost everyone stands up. But tben 1 ask

:he people to sit down wbo are actually feeling a difference from tbat vitamin they 
are taking, in some way,

;hape or form, energy or they feel healtbier. 
And tbe only people wbo sit down are the people that tell me they

. ue taking Focus Factor. The rest of tbe people standing up, which is usually the majority of the pe
ple wbo 

i haven
t been introduced to tbe product yet, wil tell me that they have been taking a vitamin for years 

andtbey

: have not noticed one benefit.

Yeah that' s areally good point. I don t know anybody who says

, "

Oh, 1 take a multivitamin and I feel great." You

I know, they just kind oftake it. It's just something they do, and they never feel 
anYTesults fTom it.

Right. And my goal and my dream, my desire is to educate pe
ple tbat wesbould expect much more from our

nutritional supplements. 

. .

All right, we ll continue our discussion in a moment. But right 
now 1 want us to listen to some doctors and what they

are saying about Focus Factor. Folks, these are people we spoke with earlier this week. 
First we re going to hear

. .

fTom Dr. Shawn Sieracki and then from Dr. Jim Van 
Meter. These are doctors who recommend Focus Factor to their

patients-adult , chBdren, seniors-some very interesting comments here. And Jon, if we could, let s roll the tape.

Dr. Sbawn Sieracki: I first heard about Focus Factor about a year and a balf ago. Dr. Kyl 
Smitbintroduced iil

to meat a seminar. And be passed out a few of tbe Focus Factor tablets. 
From tbat point on I've been booked

on .Focus Factor. . It belps calm tbe mind. And it enbances brain function. Tbat is wbat I 
am finding it' s doing

. for women, men, and cbildren as well. It' s an excellent product just to belp enhance tbe brain 
function. I 

believe tbat Focus Factor is tbe very best brain support 
product on the market. Focus Factor belps cbildren or

adults witb mental fatigue...poor focus and irritabilty... t belps to keep tbat under control. I believe Focus

Factor is tbe best supplement ontbe market for memory control and memory 
function-not justwitbcbildren,

not just witb adubs, and not just with seniors...it bits all ages, and it gives all ages tbe rigbt amount of

nutrients for the brain. .
Dr. Jim Van Meter: Tbis is Dr. Jim .van Meter. Every time I ever research anytbing, I always try the product

on myself. Number one, ifl can t be convinced tbat it' s a benefit to me, why in tbe world would I ever give it to

anyone else? . My son bas bee.. on it, my daughter s been on it, my son-in-Iaw s been oil it...um...everyone in

my family is on Focus Factor. Number one, yes ' it bas vitamins and minerals in it. It also bas essential amino

acids and things that are 
also in bere that stimulate tbe brain to make the brain think, focus and recover facts

numbers, words, definitions; etcetera. Wbere normal multi
,;itamins and mineral bas 

lJolhingto do witb it and

can ever turn your brain on to tbinking. It' s a product that everyone can trust, and be,
wonderfullybappy 

, that they are giving tbeircbildren and their family the very 
best tbat can be given to tbem to be able to achieve

every goal they set out for. 

.. - .

So there you have just a few of the many doctors who recommend Focus Factor to their patients
These doctors were

not paid in any way for their comments today. Dr. Smith
, there are obviously thousands and thousands of

supplements out on the market. Out of all these products
, why is Focus Factor getting all this attention?

I think the bottom line is Focus Factor works. Ph)'siciansrecommend Focus Factor across tbe country because

they realiie very quickly it works for tbemselves and it' s working for tbeir patients. And it' s helping improve

Jives in many different way from the improved focus and concentration to impro,'
ed emotions, feeling like

,'ou re going to bave abetter da)' , feeling Jike your on you re game. And this results in referral after referral

after referral. And as you know we han distributed tbis product tbroughout the US and Canada for five years

now. The exciting thing is Focus Factor is now available direct from the 
manufacturer, so people can get a

hold of Focus Factor and not have to p )' that expensive offce visit. 
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AU right, I want to take another quick break here. Folks now you can tr Focus Factor.. .I hope you will , for yourelf,

, for your children, your spouse.. . absolutely risk-free ven the phone can is free, and we re going to give that

number upinjusta moment. And we )) be rigbt back to talk some more with Dr. Kyl Smith right her on tbe

Vitalbasics radio progrm. ,

CTA #2

And welcome back. Bil Begley talking with Dr. Kyl Smith about Focus Factor. This is a ground-breaking

supplement sweeping the countr right now tbat helps supercharge your mental edge your brainpower. Andwe

talking about some incredible beefits here with memory, concentrtion
, mood , energy-absolutely remarkable for

childrenbe1ping them overcome learning diffculties and behavioral chanenges-seniors wbo are starting to feel the .

mental effects of getting older. Men and women wbo are trIng to juggle family and 
work. Absolutely remarkable

product. And .it is my great honor and pleasure right now to have" on the phone with me Representative Rick Green.

And Rick is with tbe state house in the State of Texas. And he uses Focus Factor himse1fand his family.

Representative Green, welcome to the program. Thank you verymucb for joining us.

Rep. Green: Glad to be 'here, thanks for baving me.

Now, ,what' s your story with Focus Factor?

. Rep. Green: Well,)'ou basicaJly listed tbe reasons) was looking for sometbinglikeFocus Factor. I was elected

2 years ago, and in ourTexaslegisJature we meet for 140 days and 
we cover 6,000 bilsintbat sbort time

frame, and tryng 'to juggle tbat and practice law and run a busin , and spend time with my boys is not an

easy thing to do, and )'m used to managing all of tbose different tbings but just being stressed out all 
the time

and notreany. njoying the timetbat you 
do get witbthe fa mil)' and I wanted sometbing tbat wouldn 'i just 

affect mephysicaJly .J mean, I' ve bad vitamins before tbat I 
ould teJla physical difference...but with this.

product ) w 's looking for sometbingthat would give me tbe fuentaldarity to deal with an these 
different tasks

aube same timemand tbat was wbat i had been told about Focus Factor...started taking it about a year ago

and found that was exactly tbe results. ) felt a major difference in being able to manage different tasks, and

. focus on tbat task instead of, y know, how you...you d be at lunch with one person meetingon one thing, your.

mind' swandering off on all these other things you re supposed to be doing. Taldng this product made a

signifcant difference to where those things wouldn t happen. I mean, ) could...wbatever the task-at hand was

) could concentrate on getting that done knowing I had these other things to deal 
with..

Sounds to me like you give a whole new definition to the phrase multi-
tasking.

Rep. Green: (Iaugbs) If there s a multi-multi-:tasking, then tbat would fit.

Now, it sounds to me ,)jke you ve reaJIy personaJIy benefited from this. Do you feel like your family has beefited asweB? 
Rep. Green: WeJl, my 4 year-old bas been taldng tbe chewabJe vitamin, which..Jtook the chewable Focus

Factor for awhile myself before ) got on the adult Focus Factor. And the great tbing about it is, we ve always

tried te, get him to take a vitamin of some kind, and when Dr. Smitb came out ,vith Focus Factor it was the only

one that he ll say, ) want to take my vities!'

So he likes the taste.

Rep. Green: He likes the taste, so that' s a signifcant advantage over most of the products that are out there.

What would you say to our listeners who might sti1 be skeptical about Focus Factor?
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Rep. Green: Well, I think, urn, being sorneone... know, personally I've always been interested in taking

supplements and vitamins and tbose kinds of things, so it was a lot easier, urn, for me to make the decision to

try something that) thougbt was gCmna help what lwas looking for. A lot- of times we spend money on

something tbat' s supposed to be do;og all tbese great things but you .
never feel it, younever notice if it did.

\Vith Focus Factor you re going to actually 
know thattbete s something different in the way tbat you are

operating as a human being. Your brain s ",'orking better, your body s feeling better. I mean, witb a product

like that, wbat have you got to lose? -

And your experence has been that it' s reany changed your life, helped your family, it' s been good for your Jcds.

Sounds.1ike ifs been great for you. 

Rep. Green: And let me tell )'ou, ) can tell wben I don ltake it.

That's interesting. That' s very interesting. Because, that's always an importanuest ofa supplement, incidentally, is

if you feel a difference when you 
SlOp taking it. 

Rep. Green: Right.

wen , thank you very much for coming on the program today, Representative Rick Green. 
1 know you re very busy

and we appreciate you dropping by for a few minutes.

Rep. Green: You bet. Y' all bave a great one.

Dr. Smith, what goes through your mind when you have a state representative tracking you down to ten 
you what a

great product you have?

It' s amazing to me. I never imagined that Focus Factor would enhance so many lives across the country. 

) really love to hear testimonies from professionals like Representati
Green who have the abilty to really

impact thousands of lives with wbat he docs everY"day. 
Wen , I'm looking at the c1ock... re almos out oftirne. Are there any final 

words of wisdom you want to leave our

listeners with?

Absolutel)'. I want people to try this product because of what I' ,'e seen inm)' own life and I' ve seen across the

country happen for people who take it. I mean think of how man)' times you ve walked into a roo1Din your

use, )'OU got there and you said to yourself, "What amI doing here?" 
How many times have you misplaced

the car keys? Or, how many times have you gone through the embarrassing experience 
ofrneeting someone

)'ou re being introduced right now someone from a friend , you meet them, by the time your hands part the

name falls to the floor. 

Happens an the time.

re all having problems with memory today. It' s not our Jault. We han an innate abilty to have 

awesome memory. All we have to do is feed our brairithe n
trients it's starvng for to enhance energy

production. And Focus Factor supplies those nutrients. And )'ou have an opportunity to try this product and

experience what it can do for you firsthand. 

So it's kind oflike memory in a bottle.

Exactly.

Folks, it has science behind it. 11' s recommended by doctors, parents, kids who say they can focus and concentrate

. better seniors can benefit enoJlously.. .ifyoll re in business, this is a must. A remarkable scientific breakthrough.

The first of its kind. And Dr. Kyl Smith , thank you very much for coming on the program, being our guest and

bringing us this infonnation. I know you re a very busy man and 
,,,Ie wish you an the best with Focus Factor.
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Thank you Bil. I've enjoyed it.

Folks, we re simply out of time. I'd like 
totbank our engineer, Jon, today for a 1 ofbis help and assistance. And

definitely tbanks to al1 of you for making this, once again, one ofthe most popular health and wel1-being programs in

the countr. We re on over 200 radio stations from coast-
to-coast and it' s all because of you. Thank you ver much

and we look forward to talking with yoU again 
ver soon right here on the VitalBasics radio program. Ti1 then, take

care and God Bless. 

CTA copy: Hi, this isBi1 Begley. If you would like mote infonnation about 
Focus Factor, the supplement that

supercharges your brain, please can tol1-free: 1-800- . That s 1-800- 

--------

For over 5 years, Focus Factor bas been available only tbrougb doctor
s offces. But thanks to a special arrangement

witb Dr. Kyl Smith, you can now get on a 30-day risk-free tral direct from the Creative Health Institute. Mention the

VitalBasics radio program when you order, and you can even get a 30-day supply absolutely 

free. 
Focus Factor is effective, ali:-natural , and guaranteed to give you noticeable results 

quickly or your money back.

There are two fonnulas: the be1T-flavored chewables for children...and the easy-to-swanow tablets for groWn-ups.

Can now and be sure to ask about the doctor s special offer. It s 1-800- . That's 1-800-
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Focus Factor radio infomercial...Leisa...version 2...7110/00
iI .

SHoW 
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Hi and welcome to the 
VitalBasics radio progrm. I'm Leisa Hart.

Are you under a lot of stess trng to juggle work and your family? Do you sometimes have mood swings or

trouble remembeng things? Or maybe your child has behavior problems or 
learing diffculties. Wen, listen up,

folks. We re going to discuss a revolutionar breaktough that is literal1y sweeping the nation. It s helping

countless people of an ages get back their mental edge. 
My guest today is Dr. Kyl Smith, founder and president of .

the Creative Health Institute in Texas. He
s a recognized exper in the field of nutrtion, pediatrcs 

and anti-aging.

s Vice president of Education at the Texas Integrative Practitioner
s Association-it's a non-profit agency

wbose membes include Medical Doctors and 
alterative health practitioners. He s been Senior Advisor of

Research 'and Development for several major health care and p1)annaceuti
l companies. And what brngs us to

today s topic is he bas conducted 
thousands ofbours of research to cr,eate this new breakthrough caned 

Focu

Factor. Dr. Smith, we bave so much to talk about..
and I am so glad to have you on the 

VilalBasics progrm..

Tbank you.

. )'

m bonored to be bere.

This is an incredible story. And 1 want us to start at tbe very beginning. 
Ten us about what inspired you to create

Focu Factor?

It all started really wben) just graduated out of 
my internsbip and) was creating my 

own practice. You

see, every day it seemed patients were coming in witb a 
similar questio . Tbey 'd ay, Doctor, 1 am tired and 

, fatigued all tile time. 1 feel mentally foggy. Is tllere anytlangtllat
s natural and that s good for me that' s gonna 

! .

boost my energy levels? 
Or tbey'd say sometbing similar like, 

know, my son lias problems with attentiveness

in school. He can 'tJocus and concentrate, and it s affecting his academic performance. 

Or ...or tbe best one:

tbe wife would say, Hey, my husband comes home from work!
nd he sdra;ned. He s irritable, lIe has mood

sWings... sjust, it's like his batteries in his brain are drained at the end 
of the day. Is there anythingthatwe

can do to boost his energy levels and get rid of those mood swings? 

Well, tbe problem was, tbese questions, 

. tbese constant questions, got under my skin because 1 was suffering witb tbe 
sametbing. ) mean, 

was tbat

guy waking upin tbe morning and drinking 
coffee just to try to feel good, and 1 was drinking someJdnd of

caffeine in tbe afternoon just to try to stay awake. 
And) felt guilty because) didn t bave a good ansWer. So

what did) do? ) went to other physicians and) asked them, 
Hey, what do you say when your patients ask this

question? Did! miss something? 
And they didn t have a good answer, eitber. They 'd say something like

well, cuI your caffeine consumptio out. tbinking to myself, 
well, that s why we' re drinkinl! caffeine! 

feel tired in the first place, right? 

So 1 looked for a solution, 
and ultimately this led me to do a medical and

nutritional research search of ali the nutritional information tbat' sout tbere...regarding nutrition and tbe

brain. This searcb resulted in the fiTst tecbnology tbat we put 
into Focus Factor Pretty soon) was pitked

up by a pharmaceutical company that asked me to create a product specific for IUds
to enbance brain 

functhm to increase focus and concentration. Well, this product was an outlandish 
success. And )'11 never

forget tbis one lecture that they sent me out to across the country. This lady stood 
up-and I'm tellng you

this because this is a moment tbat really cbanged my 
)ife-this lady stood up 

and she said, Dr. Smith, the 

thing that touches me about Focus Factor is what it
s done to my son s life. You see, b ore Focus Factor, my

son was .tlle boy at school thai no one wanted to play with. 
He would throw temper tantrums and disrupt class 

lie didn t get lIis way. After 
week of taking Focus Factor, his teacher wrote a note home thaI said

what are

you doing different? Your son is sitting stil, finishing his work in class.. And the mom said this: 
-The IlIng

tllatis most impressive is I' m watching his selfesteem grow. 
'VeJ1, Leisa...as sbe s cryng, )' m sitting there

tr)'ing to fight back tears and )' m saying to myself, 
This is a mission. 

ve got children suffering with this

today. We ve got adults and s,enior citizens with problems witb focus and 
concentration, and tbiscan have a

profound negative efect on our life. Somewhere along the line I picked up the saying, In 
order to do ".ny

good in life, you ve got to jeelreally good. And that' s wbat Focus Factor is all about. 

Now , as 1 hear you saying this, it s a picture) see everyone that I'm relating to as you
re saying these

, . . y '

know

inabjlity to focus.. . and then you re talking about the mother sayjng she
s havjng her chjld on Focus Factor. I've

got famjly members , rye got myself, everyone that can relate to thjs...
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Now ten me what is the principle behind Focus Factor?

There are really 2 underlying principles. Number l...and this might seem simple on the surfaeebufit'

really important. -We ve gotta make up for the nutrition that' s lacking in our diettoday You see, it'

virtually impossible to come out of tbe grocery store with nutritious food today. Most everyhing in our

cart, even if we re trying to avoid junk food, has been processed. Like refined sugar, refined flour... We

gotta realize that most of the nutrients in our food have been miled and refined out. . Tbis means we

fillng our body with foods that are void of nutrition. What does this mean to us in real life? It m ans we,

wake up in the morning and we feel lousy. We ve slept 8 hours but we stil feel fatigued and lethargic. You

try to hit that 'snooze ' button to get another 10 minutes of sleep, like that' s going to make a difference. 

Then you go to work and you feel irritable. You can t get much done. You come bome and you Jeel

mentally drained. So the first principle... ve gotta makeup for what' s missing in our diets. The second

principle...this is really profound and this is the technology 'behind Focus Factor: Is
ere are speCifit 

nutrients that feed the brain s abilty to create mental energy. If these specific nutrients are missing in our

diet, or the multi-vitamin that we happen to pick, we ll never feel an increase ofenergy We can be taking a

multi-vitamin and stil feel sluggisb and letbargie. Focus Factor makes up for that by supplyingtbe speCific

nutrients the brain uses for energy productio

Now with that in mind , we ve got a fonnula for kids and a fonnula for adults, right?

Right.

Now tell me this, in your experience , do you see improvements in kids ' school work?

Absolutely. We ve even seen dramatic improvements in academic performance. And let me give you an 

example. A child that comes to mind, his name is Brian. . He s the on of a doctor in my area that' s a huge

advocate of Focus Factor, probably because of this, y know, this result in his own life Brian was acbild

that was kicked out of no less than 4 schools. He would not respond to bis parents or anykind of autbority

outside like, like principals or teachers. After being on Focus Factor, in one year be was on the honor

roll...and two years later be graduated from bigb school witb bonors. Now, tbe most impressive tbing to me

is nottbe academic performance...and let me say, tbat' s an extraordinary result. That doesn' t happen in

every case. But to me tbe most impressive thing isn t the better grades. What' s impressive is thefact that

Brian s- self.;esteem went up. He feels better about himself. He communicates with his-parents
, with peers,

with authorit)' figures like teachers even better. And as a result, he, in my opinio s gonna accomplisb more

in life. Instead of graduating as that child that feels like a failure, he graduated with quite an achievement

and feels better about himself. That, to me, is the magic and the difference that feeding the brain, feeding

the batteries in our brain and recharging them, can do. 

. . 

So how about home-schooling? It seems like Focus Factor could really be a benefit 
because at hOn1(: there s a lot

of distractions, there s a lotofchallenges. 

. . 

True. I think )'ou re correct. And me of the things that I' ve noticed about home-schoolers as I travel across

the country and do lectures, it seems that many of the lectures are filled with parents 
that have chosen to do

home schooling. And it' s my perceptiop that these parents are more attuned to what'
s going on in tbeir

child' s life. It's like they ve taken respoJisibiJty for what' s going on in their education, and they re very

interested in wbattbey can do nutritiona))y to help boost their child'
s performance. And the most common

stol"' that these home-schoolers tell me is, with Focus Factor, their child accomplishes more in Jess time 
witli

energy to spare...to go play and do the things they might want to do. So 'is neat. 
They can be right there

with their children and they see first-hand the experience of feeding the brain. 

, . I have with me now Anita Sohn. Anita is a school administrator, and she put her whole 
class on this amazing

product. Anita , can you ten us why you did that and what happened?
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. Anita: Surely. We were having such great challenges with kids being able to focus and being able to

actually sit still and concentrate and do their work. And a year earlier, or previously to that time, both my

children had gone on the Focus Factor. And we had seen such a marked difference, when the parents would

come and say, 'what can we do about this?' then I would start to tell them, 'Okay, this is what I would do in

this situation. And it couldn t hutt, it can only help...try it.' So they started, one by one, each child started

testing out the Focus Factor. And, as 11 result, my entire class went on the Focus Factor. We have

just... vehad a wonderful time on it. 

And what you found was that in many cases the kids seemed more attentive, they got better grades some ofthem?

Anita: Definitely.

That s just an unbelievable story. So they were rea1ly aware of the difference it makes. They can feel it.

Anita: They werevery aware 'ont. Now ve been on the Focus Factor personally myself for 2 years When

J got on it and started finding the difference that tbe supplement makes on a dail)' basis..
not Just when I

need it. I am...1 am the most, awesome woman on Focus Factor, as well as my children.

So it would be safe to say that you re trly a believer in this product.

We1l, Anita, it has rea1ly been a pleasure talking to you. Thank you .so uch for being with us today.

Anita: Oh, very safe to say.

Anita: Thank you. Bye-bye.

re going to take a quick break. Comingup you 1l hear frribsome doctors who recommend Focus factor to

their patients. Right now it' s your chance to can our to1l-free telephone number so you can get a 30-day risk-free

tral of Focus Fador. We 1l be right back with Dr. Kyl Smith on the VitalBasics radio program.

CT A #1

Welcome back to the VitalBasics radio program. I'm Leisa Hart with special guest Dr. KylSmith, creator of

Focus Factor. It started out as a supplement to help kids with learning and behavior challenges..but Doctor, you

say that men and women got a hold of this stuff and they love it, too... 
We)) that' s right , Leisa. The original formula for Focus Factor was a chewable for kids. But tbe interesting

thing tbat happened wasonthe product would go into the typical household. The child would come home
from school and say, Mom, 1 had a great day! laced my test and 1 finished my homework before 1 got home!
And the mom ,,'ould notice that the child is less irritable...she can connect with him better. And then, of

course, the mom started s3)'ing to herself Well, 1 need this stuff 100. need to have a better day. need ioget

more accomplished, and 1 certainly could use a lif in my mood. This product went out into the field and it is

an outlandish success. Because us adults realize that we need a mental boost.. a natural mental boost everyday. 
So that how you Imow whether a supplement real1y works. So it starts with the moms are giving it to the

children.. .the children are perfonning wonderful1y. And they rekind ofJike Ine(!d this stuff my husband needs

this stuff..

Right.

know, frjends are tel1ng friends. Schoo) teachers are teJ1ng the parents about it. And then doctors are

telJing their patjents. . you need to try this sluff I can t think of a single person on this planet that would not

benefit :fom this...

It' s true. Exhibit F, page 3
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I mea, men, women, young old , children, seiors, everbody. ..

That' s true.

It is fantastc. (edit) Now, earlier this week we spoke with several people who say Focus Factor has dramatically
impoved their quality of life. . So if you or anyone in your family-anyone you know--ould use, soine help with

mood, energy, memory... know just clearing out those mental cobwebs, you need to listen to this:

Silke Jones: My name is Silke Jones and I have been taking Focus 
Factor for about six months. Tbe reason

I started taking Focus Factor was because ofthe product benefits. It helps eliminate mood swings That it

gives you a little pick-up, so to speak, during the day to where you don t get the doldrums in the afternoon.

That really got my attention because that is me-right there. I' ve attributed a lot of mood swings or 

depression h re and there, you know, to just the age I' m g hlg through right now, you know being a woman.

. So when I started taking Focus Factor, I was just surprised how quickly I felt a difference. 
It was amazing.

I notice right away when I don t take Focus Factor. It' s hard to describe. You just have to try it. And

everybody I' ve talked to that I' ve recommended it to has said thesarre thing.

Kristin Rister-Wheatley: My name is Kristen and since I' ve been taking Focus Factor I have gotten

tremendous Tesults. I have more energy. ) have a more stabilzed mood. ) feel like my brain functions

better. ) am on top of my game. J!veryone knows that women, especially women, go through mood swings 

especially during certain times of the montb, certain times of their cycle, and I have noticed that my mood

swings are not tbe highs and lows that they used to be. . ) am a much more steady, calm person. I think it'

very important that pareptstry Focus Factor with their children. Personally, it made , a dramatic difference I

in my daughter s performance the way she felt in school-the way she 'd 'concentrate. I've shared it with my .

friends. I' ve shared it with my family. They, everyone feels the same way. We all love Focus Factor.

Dr. Smith, did you have any idea when you were creating 
Focul Factor that it would have this kind of effect on . I

many people's lives? "
I had no idea. Realize from a technical standpoint I created the product to enhance focus, concentration
and memory....and e,'en boost emotions like feeling better with a better mental state, mental attitude. I

never expected , though , the real world 'examples that come from people taking Focus Factor. I'm always

surprised... I'll never forget, this one lady came up to me during fiming a television program...she was an

elderly lady.. .and she said, Dr. . Sm ith, h(lve to tell ya.. .before Focus 'Factor, my husband was the most 

irritable, cantankerous man you ve ever met ill your life. But after Focus Factor, we cut off the television now.

We go on walks can get him to garden with me. We do hobbies like we used to. It s like I've got myoidsweetheart back. 

, .

that s wonderful. hnagine if she coulda had Focus Factor a long time ago

. .

but better hite than never.

Exactly.

I'm sure she was just elated.

Dr. Smith, in your experience how quickly does it take to work?

We)) I genera)))' tell people 10 da)'s. Take Focus Factor consistentl)' for 10 days. But what' s really common

is the fact that you re gonna notice a difference the first day )'OU take it. I say 10 days to be consen' ative.

don t want anyone to be disappointed. And the thing that) always point out is there are absolutely no

stimulants in Focus Factor. There s no caffeine. As a matter of fact, it' s the nutrients that our brian needs

for energy production so it's the best wa)' we can supplement our diet and support our brain which 'is

obviously the most important organ in the body.
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- Now, for people out there are senior today, what's this going to do for them?

Well, the mo.stccmmon thing seniors say, is they feel like they 
recaptured that energy that they had when

they were yo.unger. I mean, Focus Factor literally puts that spark back in their life where they 
feellike 

do.ing mo.re. And let' s talk about memory if'we can. Because, again, like I say, seniors worr about their

memo.ry many times. I think th whole wo.rld, especiaUy.. .let' s just take this country...are suffering w.ith

memory pro.blems. Yo.u ve go.t children at scho.o.l with pro.blems focusing and concentrating and learriing.

You ve got adults,yo.u ve got seniors. Now think abo.ut this: How many times have you been 
introduced to.

, so.mebo.dy... , or let' s say the person listening s been intro.duced to sor.ebody...
and by the time their

handshake breaks their name falls to. the floo.r. Or you 
go. to. the grocery store. And milk's on your list.

Yo.ucome ho.me, yo.u go.t 10 items..butno. milk. 
Where did the milk go?

Well, the botto.m line is; we re all suffering with memo.ryproblems many times, if we ll be ho.nest. It impairs

o.ur abilty yo. learn. For professio.nals it impairs their abilty to. pro.yide a great living because, if they can

learn new tasks, chances are they re no.t perfo.rming to their o.ptimal capacity. It affects kids, and believe

me it affectsyo.ur self-esteem. Fo.cus Facto.r provides the nutrients necessary to enhance memory, which is a

blessing to. all o.f us.

And folks listening, do you remember what the doctor
s name is? A little test. It s Dr. Kyl Smith. I'm Leisa Ha r!.

You may have already forgotten that. But the infonnation is there... we just need something to help us get it out.

Everyody has a oatural abilty to have ao awesome memory. . You just have to have it released. Au

Facto.rprovides the nutrients tbat' s go.ing to. literally allo.w yo.u to learn new tasks and access old memories

Okay let' s listen to what some doctors are saying about 
Focu Factor. First we ll hear from Dr. Sean

Sieracki..and then from Dr. Jim Van Meter. Now, these are doctors who recommend 
Focu Factor to their

patients. Let's roll the tape.

Dr. Shawn Sieracki: I first heard abo.ut Focus Factor abo.ut ...a year and a half ago Dr. Kyl Smith

intro.duced it to me at a seminar. And he passed out a few ofthe,
Fo.cus Facto.r tablets, and from that po.int

o.n I've been ho.o.ked o.n Fo.cus Factor. It helps calm the mind. And it enhances brain functio.n. That is

what i am finding it' s do.ing fo.r women, men, and children as well. It' s an excellent product just to. help

enhance the brain functio.n. I believe that Fo.cus Facto.ris the very best 
brain support product on the

market. Focus Factor helps children o.r adults with mental fatigue...po.o.r fo.cus and irritabilty...
it helps to.

keep that under contro.l. I believe Fo.cus Facto.r is the best 
supplement o.n the market fo.r memory control 

and memo.ry functio.n--rio.t just with children, no.t just with adults, and not just with seniors.. Jt hits all ages,

and it gives all ages the right amo.unt o.f nutrients for the brain.

Dr. Jim Van Meter: Thisis Dr. Jim Van Meter. Every time lever research anything, I always try the

pro.duct o.n m)'self. Number one, if I can t be co.nvinced that it' s a benefit to. me, why in the world would I

ever give it to. anyone else? My so.n has been o.n it, my daughter s been o.n it, my so.n-in-Iaw sbeen on

it...um...evel)'one in my family is o.n Fo.cus Facto.r. It also. has essential amino acids and things that are also

in here that stimulate the brain to. make the brain think, focus and reco.ver facts numbers, words,

definitions, etcetera. Where no.rmal multi-vitamins and mineral has 
nothing to. do. with it and can ever

turn yo.ur brain on to thinking. It' s apro.duct that everyo.ne can trust
, and be wo.nderfully happ)' that they

are giving their children and their family the very best that can be given 
to. them to. be able to achieve every

goal they set o.ut for. 
So there you have just a few of the many doctors who recommend 

Focus Factor to their patients. Now, Dr. Smith

there are obviously thousands and thousands of supplements out on the market today. Out 
of all those products

what is is about Focus Factor that is getting an this attention?
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, We ve got this wonderful grass roots thing going on in doctor
s practices and in familes across the country.

And I think it' s because Focus Factor 
works. I mean, think of how many times people take a vitamin 

nutritional supplement and they absolutely do 
Dot notice any difference ,in their health, their mental clarity;

or anything. Focus Factor very rapidly feeds t)le brain so 
you feel like )'ou ve got better attentiveness.

Increased focus, concentration,. increased memory...
better mood

, y

krio what I mean? A better spirit

about you.

. "

Does that just turn a ligbt on for them?

That' s a great example. Kinda like turning a light bulb on. I think a lot of people
, at least in my practice,

feel like the light above their head when it lights up when they get an idea, like in a cartoon, is a 
dull light.

With Focus Factor you get a bright light above your head.

WeU I'UteU you what , I'd like , tbat bright light aU the time. We re going to take another quick break here. Folks,

now you can tr Focus Factor for YOuTself...absoh.lte1y risk1ree. Even tbe caU is free. The telephone number

comingup. I'm Leisa Hart, and you re listening to the 
Vita/Basics radio program.

CT A #2

We1comeback everyone. Leisa Hart talking with Dr. Kyl Smith about 

Focus Factor... groundbreaking new

supplement that helps improve your mental edge. Doctor, forpeop1e 
just tUning in, give us a quick re-cap of the

concept behind Focu Factor and why our 1isteners should choose 
this over allthe other supplements out there

Well, Leba, the concept is simple. Today people are waking up feeling lethargic
, they lack energy, they

experience mood swings and irritabiJty, lackoffocus...because, quite frankly, our diets are just not

providing the brain-supporting nutrients tbat we need to f
,el great. So I designed Focus Factor to help both

adults andchildren supplement their diet....add those brai -supporting nutrients back to the diet...whatl, 

never imagined, though, is the stories that come from this product. 
I mean, I.created it to increase focus,

concentration and memory. The stories that come back, though, are higherself-esteem
Parents feel like

they' re better parents because they go to wotk, they get more done in less time, they come home with energy

, to spare that they. can give tbeir children and their spouse. The stories are just wonderful, life-changing
experiences and it' s caused meto realize that we all need to support the most important 

organ inour

body...aJ)d obviously, that' s our brain.

And you re going to feel this prett quickly, right?

Typical pers()Dsays that the)' notice a difference in how they feel within just 1 to 10 days. .

Absolutely fantastic.

Texas Rep testimonial: No , it' s my great honor and p1easure to have with me on the 
phone Representati Rick

Green. He s a member ofthe House of Representati
ves in the state of Texas, an attorney, business owner and

father of a two children. Obviously a very busy man. Representati Green, thank you for joining us.

Glad to be here; thanks for having me.

Now what' s your story with Focus Factor?
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Well, you basically listed tbe reasons.lwas looking for. something like Focus Factor. 
I was elected 2 years

ago, and inour Texas legislature we meet for 140 days and we 
cover 6,000 bils in that short time frame, and

trying to juggle that and practice law and run a business and spend time with 'my boys is not an easy thing

to o, and I' m used to managing all of those different tbings but just being stressed 
out all the orne, and not

really enjoying the time that you 
do get with tbe family and I wanted something that wouldn

t just affec me

physically..J mean, I've had vitamins before tbat I could tell a physical difference..
but with this product I

was looking for something that would give me the mental clarity to deal with all these different 
tasks at tbe

same time...and that' s what Ibad been told about Focus Factor...startedtaking it about a year ago and

found that was exactly the results. I felt a major difference in being able to manage different tasks, aDd

focus on that task instead of, y know, how you..you d be at lunch with one person meeting on one thing,

your mind's wandering off on all these other things you re supposed to be doing. Taking this product made

a significant difference to where those things wouldn
t happen. ) mean, ) could...whatever the task at hand

was, 1 could concentrate on getting tbat done knowing ) bad tbese other thi
gs to deal witb... 

Sounds to me like you ve given a whole new definition to the tenn 
multi-tasking.

tlaughs) If tbere s a multi-multi-tasking, then that would fit.

Do you feellike your family has benefited as well

'yell , my 4 year-old has been taJdng the chewable vitamin, which..J took the cbewable Focus Factor for

awhile myself before ) got on tbe adult Focus Factor. And tbe great thing about it is, ve always tried to

get him to take a vitamin of some kind, and wben Dr. Smith came out with Focus' Factor it was tbe only one

that he ll say, ' ) want to take my vides!'

So he likes the taste.

He likes the taste, so that' s a signifcant advantage over most ofthe products 
that are out there.

What would you say to our listeners who might stil be skeptical about Focus Factor?

Well, Ithink, um, being someone... know, personally I've always been interested in taking supplements and

vitamins and those kinds of things, so it was a lot easier, um, for me to make the decision to try sometbing ,

that 1 thought was gonna belp what 1 was 100Jdng for. A lot of times we spend money on something that'

supposed to be doing all these great tbings but )'OU never feel it, you never notice if it did. With Focus

Factor you re going to actually know that there s something different in the way that you are operating as a

human being. Your brain s working better, )'our body s feeling better. 1 mean , with a product like that,

wbat have you got to lose? 

And your experience has been that it's really changed your life
, helped your family, it's been great for your kids.

, Sounds like it's been great for you. 
And let me ten you , 1 can ten when 1 

don take it.

That s always an important test of a supplement. lfyou feel a difference when you don take it!

Right.

. Well , Representative Green , thank you so much for coming on the program today. ) 
know you re very busy and

we appreciate your 6me.

all have a great one.

re almost out of time. This is 
your chance for any final words to our listeners. Anything you want 

to say

before you go?
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Well Leisa, Focus Factor is so important to me...I wouldn t start a day witbout it. I wo ldn t let my family

go without it. , I wouldn t imagine 'letting my little girl go through life witbout the nutrients she needs for a 

great day so she can focus and concentrate and feel good about herself. BUtmaybe the most profound thing

is what this does in also adults' and senior citizens ' lives. . Senior citizens who felt like they don t have that

mental spark.. they ve gotthat spark back that they used to 
ave when they were younger. People ",ho feel

like they re going through a drudgery, a treadmiU every day of feeling lethargic and not getting 
anything

done. They re reaching for caffeine and candy to try and mentally stimulate themselves
, which, of course

doesn t work. Focus Factor feeds the bJ7ain so yo litera))y have that energy back so you feel like you can do

more in less time and come home with energy to spare and spend that wonderful energy and time with your

. .

Dr. Kyl Smith...thank you so much for b ing my guest today here on VitalBasics.

Thank you so much, Leisa. I've enjoyed it.

Well , folks, we re out of time. I'm Leisa Hart. Thankyou for joining us onthe 
Vila/Basics radio program.

------

CTA copy: . If you wouldJike more infonnation about Focus Faclor the supplement that supercharges your

brain, please call ton-free: 1-800- . That s 1-800-' I' 
For over 5 years, Focus Factor has been available for men, women, children and seniors only through doctor s '

, offices. But thanks to a speCialarrangement with Dr. Kyl Smith, you can now get on a 30-day risk-free tral direcrl '

from the Creative Health mstitute. Mention the VitalBasics radio program and when you order you can even get a
30-day supply absolutely free. 

Focus FaClor is effective, all-natural, and guaranteed to give 
u noticeable r sults quickly or your money back.

And you don ' bave to buy a separate multi-vitamin because all the essential nutrents you need are in this product.

There aJ:e two fonnulas: the berr-flavoredchewables for children...and the easy-to-swalJow tablets for grown-

ups.

Call now and be sure 10 ask aboutthe doctor s specia) offer. It s 1-:800- . That' s 1-800-

. .
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Focus Factor TV Show "Bill' s Case Studies" transcri t A ril19 2001

)pening disclaimer: The following is a paid program for Focus Factor, brought to you by Vitalbasics.
IMPORTANTNOTICE TO CONSUMERS

flUS PRODUCT IS A DlETARYSUPPLEMENT. 
IT NUTRITIONALLY SUPPORTS NORMAL 

BRA FUNCTION.

T IS NOT A TRATMENT FOR DISEASE. This product 1S not intended to treat attention deficit hyperactivity disorder 
or any

)ther mental ilness. If you or your child suffer from mental ilness
, consult a physician for proper treatmnt.

ntleScreen up: "BraiJi Starvation

Karen Newton: I kept thin1cng, it s just approaching middle age. I couldn t sit down and watchaTV show or read a

book without fallng asleep. Because 1 was just so tired. 
Lois Miler: 1 didn t think of it as brain staration. I thought of it as loss of energy.. .older age.. .beingable to. keep up.

Anthony La:uro: The most importnt part of your body is your brain
: A lot of people forget to feed their brain the

proper food. .

. , . .

Barbara Clemente: Actual1yl went to a doctor and said

, "

I'm tired al1 the time. I can t concentrte. I'm forgetting

words." And he told me this was normal-that this was aging and that I should just get used to it. 

Cheryl Lee: When a 7 year-old is concerned about his acceptance in class and feeling good about 
himself and not

having any friends...and being separated from his frends in the lunch room, that, to me, is more ofa concer tbanjust

being an active young boy. .
Tom Newton: There s so many things about the brain that we don

t understand... 

SuseUe O'Neal: It' s very important that you feed your brain-
this is the thing that' s going tocaIT you through the

next 50 or 60 years.

Bil: Welcome to the Vitalbasics Health Show. These people and 
mi1ionsjust like them have made a shocking

discovery. Despite the abundance offood in this 
countr, despite the fitness craze, people stiU feel tired and 

mentally

drained. Several months ago on this prpgram we interviewed a Ie
ding expert in nutrtion who is generating 

controversy with his. assertion that there s a nationwide epidemic called "Brain Starvation" that affects men, women and.

children alike in this countr. According to Dr. Kyl Smith, memory loss, poor concentration, mood sWings and fatigue

are causing a dangerous drop in effectiveness in the workplace and a 
higher level of tension and even anger in the home.

He also introduced a new dietary supplement called Focus Factor that helps people with these every day problems. 

Dr;

Smith, welcome to the program again.

Dr. Smith: Thank you , Bil1. Again, I'm very glad to be here

Bil: What is brain starvation and what are the- signs we might have it?

Dr. Smith: Brain starvation , basically, occurs to all of, I believe
, us on a daily basis when we faB to consume the

nutrents that our brain needs for optimal function. And the way we feel when this occurs is we feel sluggish and

lethargic. The problem is, if we were organically farming in our backyard the fruits and the vegetables and growing

poultr and cattle like they did in the early 1900' s in the backyard of the fann, and we were producing the 
grin

products ourselves-taking the raw wheat, grinding it up and making the bread-
we would have al1 the nutrents we

needed from our diet. But we don t live that way anymore. The way 
we live is we go to the supearket and we 

buy

processed foods...the processed grain examples that we used
whereliterally the magnesium, the Vitamin B6 and other

neuro-factors have been removed from the grain and not added back after processing. Now
, here s another key, we

humans have been manipulating our brain for years
, our whole lives to tr to change how we fee1. A good example is

chocolate , caffeinated beverages, even candies and sugar wi1 alter brain 
chemistr and enhance neurotransmitter. The

problem is they do it artificially.

Bill: But it's not just you , you know, Dr. Smith saying this. This is being widely reported in the mainstream press. 

First one: Pain antJJatigue are the twO most 
common healrh related problems that cause people to seek help from 

their

health practitioners. 
Words they use to describe their condition inc1u

e: exhaustion, lethargy, inability to sleep at night

combined with inability to stay awake during the day. 
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: Smith: Bad combination.

II: Another one and iswas a headline in USA Today, itwas a cover story 
on it. It said our lives are all crumpled

with stress, multi-tasking, high expectationS, lack of manners. Now we re amid a new epidemic of anger, sometimes

adlyanger. Now that we know that thIs is ser us problem, tell us, wbat isFQcus Factor, and what does it do? 

r. Smith: Focus Factor fins that huge gap of nutrents that' s missing ITom ever one of our diets. In other words, it

:lps to ensure that we consume the nutrents we need every day for healthy and optimal 
function for both the brain and

: e body. But Focus Factor actually goes one step beyond that. Focus 
Factor fil1s1hat gap with nutrents that have been

I 10wn in science to be some ofthe best quality, both natural ingredients.
.. .ingredients that have a high absorption in the

I Iman body. This is very important. If we want to make an impact on our he
alth, we need to consume natural

,gredients and ingredients that are very 
absorbable to the body. .

iI: Recently we took our cameras out across the country. 
We went from the east coast to tle west coast and back

gain to find out how brain staration affectspeop1e 
on a day to day basis, and how Focus Factor helps them get back to

nonnal productiVe lifestyle. Our first stop was Cleveland, Ohio and this highlights the fact that Focus Factor 
really is

supplement for the whole famlly. Tom Newton is the Midwest regionalpr()motion
s manager for ElectTa Records.

lis wife Karen is a medical transcrptionist and they have tWo school age daughters, Katie and Jackie. 
Take a look...

olewton family testimonial: .
rom Newton: One of things that real1y brought it home for me was

, my boss called me out on a conference ca11 and

Isked me a question. It was a simple question. And I wasn t paying attention. And

, y

kno , in front of a11 your peers

,ou re like what was the questio ? (laughs) 

...

and you just kind of see your career slowly slipping away. 
Karen Newton: I'd find myself dozing off atthe movie theatre because I was tired. But 

I thought, 1 have too much on

ny plate, I need more help . at home ".'1' d be just ye11ng at the kids-they need, to help me more and. he needs to help

me-and...soyeah, I was just running on emptyf r a coupJe ofye
F there.

IomIaren Newton: Karen: One morning I just woke up and litCfrany I felt good. And lthought;thishas got to 

FOCus Factor working. Tom: Did you ever notice the difference'
ln your mood from a Monday morning ,to a Friday

afternoon? Well, I remember distinctly the first time I took it, because it was a Monday morning, and 1 
remembe

taking the Focus Factor--oing my shower andall 
that. And then when I aCtua11y got to my offce, it was like, All

right! lfeellike Friday afternoon for some reason! I couldn t figure that out: But, that was the beginning, and that's

the kind of feeling I had a continue to have. 
Karen Newton: You just find, like, that you re in a better mood, you have more enthusiasm; you have more patience.

It just gets the cobwebs out and everyhing. You make the rhost of your day. . 

Katie Ne ton: When I'm on soccer field and taking Focus Factor 1 feel more confident and 
aler and energetic.

Jackie Newton: I have to get up and go to school every day. I have homework every day. 
1 work almost every day.

And Focus Factor just gives me enough energy to go on with my life, like
, with a little bit more energy and not as tired

as I used to be. 

Bil: (Wonder Women introduction): One of 
the real tests of a product is how quickly the word gets 

arOlmd about it.

If eVerybody s talking about something, it must be prett good...
and by all accounts, a lot of people are talking about

Focus Factor, as in this next clip. Lois MiHer is a professional real 'estate broker in Marland, and she was feeling the

effects ofubrain starvation." Focus Factor worked so well for her, that she immediately gave some to her nieces
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is Miler: My ability to concentrate was.. .was non-existent. Practically non-existent. My focus was just 
horrble. I

d very bad moods, and my energy level was drained.
lis Miler: I was seriously considering retirig. 
idgett Steele: It' s frstrting to not be able 

to take charge of how I feel. 
For example; late afternoon when I don

ellike doing my work. J fo ght through it.. J worked through it. But in hindsight, it
s frstrting because I wasted so

uch time.
oralie Miler: I was having a real probl with my energy level. Coming up on my 43

n1 birthday I just figured I'm

:tting old and I just can t keep this pace up anymore. 
ois Miler: I heard about Focus Factor on Coast-

to-Coast Radio. And it was, like I said, I was in my bed that

loming. I was so tired I was thinking about not going in to work. 
And I heard about Focus Factor and I said, I think I

1st have to order it.
,ridgett Steele: As Ii family, we exercise together a tremendous amount. We walk the dogs

, we TUn together, we

erform all kinds of outdoor activities, arid Focus Factor has been incorporated into that very busy, active life.

:oralie Miler: One of the things you do when you are not able to focus is to stop and grab a snack or something to

eep your energy level up. The side result is I'm finding it very easy to maintain not eating the 
offce snacks and

hereby keepingrny weight off. '
ois Miler: Since taking Focus Factor, my memory is better, my concentration is better

, my energy level is better. 

lbility to cope is better. My ability toendure...my enourance is better.

IJridgett Steele: By the end of the week I think you, as wen as those around you, would notice that you can concentrate

nore-you can block things that would otherwise be distracting, out. 
Impediments that kept you from performing

,ffciently ar gone, beaus you somehow find the ability to focus on what you
re doing. And your atttion to dea;) I

WIn Improve dramatlcany. 

, .

Coralie Miler: Of what I know, 3 different people-my aunt, my cousin, and myself-have tred it with 3 total1y .

different body chemistries and have an, in our own way, 
ad ver successful results.

Bil: Can you talk a little bit about what s happening in the brain in tenns of when our brain
s working at fun capacity

and then when it s starving, as you say? 

. . ' , 

:Dr. Smith: Absolutely, the best way w can do this is to actua11y take a look inside the brain. 
As you trvel inside the

brain you11notice that tiny telephone lines caned neurons 
carr nerve impulses. However, something unique happens.

No two neurons actua11y connect to each other: They re separated by a gapca11ed the synapse. 
Now the way the brain

actuany makes a connection is it makes a chemical connection with what'
s caned a neurotransmitter. Neurotrnsmitters

are fonned from the nutrients that we consume from the foods that we eat. So, in our comparison 

of two neurons you11

see on the l ft side we have low productio of neurotransmitters and on the right we have high production of

neurotrnsmitters. This correlates quite frankly into how you feel. When producti
of neurotransmitters is high you

have a great day. You feel like you can focus and 
concentrte on demand. 

CTA #1 Bil: Folks, if you would like more information about Focus Factor. 
If you or your kids need help with focus,

concentrtion , memory , energy or mood swings, p1ease ca11 the 
number at the bottom of you screen. Thanks to a special

arrangement with Dr. Kyl Smith, you can now get on a 30-
day risk free tra1. Be sure to mention the Vital Basic

Health Show, and when you order you can even get a 30-day supply absolutely free. 
And we have a special bonus that

we did not have available the last time we had Dr. Smith on this program 

he has produced a special video that explains

more about Focus Factor. This is such a remarkable; revolutionary dietary supplement
, and it is so different from

anything else out there, this video explains how to take it properly, more infonnation about the ingredients and some

fascinating facts on how it literany energizes your brain. 
This video is free with your order. Remember there are 

tWo

fonnulas - there are berr-flavoredchewables for children and the easy'
to swa110w tablets for adults.

(Vitalbasics Health Show transition) .

Bil: Right now, we are going to find out alitt1e more about brain starvation in some very simply everyday terms
through the foods that we re eating here. And Doctor Smith

, you have some surprises for us.
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. Smith: We can not assume today that we receiveal1 the nutrients 
we need from our diet for optimal brain

I lction-forus to feel at our very best. Let' s start out with breakfast. Because of the way grain products are refined

lay in the millng procss-from the grain to the refined flour
, we can lose up to 90 percent of some nutrents. Let 

ow you whatthafineans to us. If you start out with simple toast for breakfast
, you re gOl1a have to eat 10 slices to

ike up forthe loss of nutrtion in your one or 
tWo slices. You can find this referenced in 

goverment studies, so it'

lid infonnation. Speaking of grin products.. 
.if we re looking at cereal (andI love cereal myself)... you '

dhave to eat

I serngs to make up for the nutrient losses in that cer
aL Now, taking our example to lunch...using the same

fonnation...thereare nutrent losses in the luncheon meat and in the 
vegetables (as we re going to see). You d have

make three trple-decker sandwiches to make up for the 
nutrent losses in these foods.

il: i hope you're hungr. That' sjust incredible

Ir. Smith: Now, this is real infonnationand it's not exaggerated. 
Notice we don t have junk food up here.. .we don'

ave fast foo. These are real foods. 
iI: yeah, these look like wholesome foods like we re supposed to eat every day,

)r. Smith: Exactly. Let me give you areal strong example...
as if these weren t strong already. In the case of

Iroccoli , asparagus and green beans, the Amercan Medical ,Association Council on Food and Nutrtion, they state that

lutrent losses can be so severe in vegetables, that by the time they get from the fann to 
the green grocer, they can lose

IP to 90% of some nutrents. Now, these are what we cal1 " sh" vegetables. In the case of canned peas, you can lose II

Jp to 75 percent of vitamins B5 and B6 which are both neuro 
nutrients-nutrents the brain uses. Let's bring it to

linner. Taking,al1 this infonnationwe put together,you re gonna havetoeat 5 serings of tomato sauce to make upfor 

that loss. Andthen, reback to our grain example-l 0 servings ofthepasta. Because offood storage and food 
I .

processing, there are losses of nutrents. And if you don t make up for that by taking a good qilali1 nutrtional

supplement, like Focus Factor, you re gtmnasuffer.

i Bil: 
And folks, tbffk about your own diet. Cbs are you re 

,' 

tating tbis healtby. Cbat= ar you are Sneaking

. 10 a 101 ofJunkfood... fast food... that k10d ofth1Og. So Focus Factor becomes real1yan essenttal supplement. 
I wantto

introduce to you right now a professional racecar drver named Anthony Lazzro. Anthony 
is on the LeMans Series, ,

which are races that last anywhere from three hours to tWenty-
four hOUTS, and in his profession his mind, his brain is

literal1y going at 180 miles per hour. So, you can ieal1y imagine how focused and alert his brain has to be and how he

has to be; Now we caught up with him at a race in Sebring, Florida
, and here s what he says about FocusFactor;..

Anthony LanaroMy career has been ver, very good so far. I've won numerous championships in open-wheel caTs.

I've won races iri sports cars. To get the pole positions
, to get the fastest race laps, to get the race wins, you need that

edge.. . and with Focus Factor I have that edge. 
Your reactions, and what you do in the race car-

l mean , we

tr3ve1ingat 180 miles per hour, we re making split second decisions-your reaction times are everyhing. Andifyou

not at the top of your game, and you re not mental1y prepared foT what you re aboulto do, you can get inbig trouble. 

Right now, I'm taking Focus Factorabout 30-45 minutes before I get in the car. It
s part of my daily routine. A lot of

people watch their diets, they watch what they eat
, they work out, they have different activities that they do for 

thir

body, but a lot of people forget about the brain. Focus Factor is brain food. 
It's what your brain needs to think more

clearly. Your brain s teHing your body what kind of energy level you
re going to have. Focus Factor helps that. The

results speak for themselves.

Bil: Here s what I'm thinking with Anthony s story, is that if Focus Factor works for someone 
1ike him who is under

. incredible pressure. I mean he s going nearly 200 mph , I mean that's his job. He drives almost 200 mph for a living. I

can only jmagine what it would do for the rest of us who aren
t perhaps under that kind of pressure al1 the time.

Dr. Smith: Anthony has taken Focus Factor to extremes that we
l1 never have in our lives.

Page 4
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11 (AI Demitri introduction):
Demitr lives in Florida, and he plays golfalmost ever single day. He has a tremendous swing, and take a look at

s...

I Demitri:I had friends who would wme down from iIp north
, from Ohio, and down here to Florida on vacation and

;u stand there and you couldn t maybe remember his first name and here .he was a chumming buddy a11. the .way

rough high school, y know? And then, once I started taking Focus Factor, I noticed that names were easier...

ion t walk into a room and forget what I was going into 
th room for. And I had problems before. I focus more on

Irs, where I'm a better and safer driver. The word "Focus" for golf is importnt as it is for anyting. And when I

ard the words Focus Factor on the radio, it seemed like it would be something I would like to 
tr. My putting is

emendous now. My drives are going almost 30 yards farther. Ther
s not a member I don tplay with-and I play

'ith over a hundred here-that can t vouch for that. 1 can only say that Focus Factor has done tremendous 
stuff for me,

mean, just generally.. J don t know how to put it. I'm happy. You ,ever get so happy you re at a loss for words?

IiI(Susette O'Neal intro): We spoke with Susette O' Neal in San Diego. She has a young son 
named Eric who was

. ea11y having a tough time focusing and staying on-task She says 
it was rea11y a cha11enge for h rand her husband.

ut because of Focus Factor there s a happy ending. Take a look...

;usette O' Neal: We have a lot of different things that we do in our lives that we tak
pride in, and one of those things

Ire our children. To me, there s nothing I wouldn t do for my kid. I want them to have every advantage that they can

)ossibly have. Prior to him taking the product
, the other kids made fun of him. Y' know, that really made him feel like

1e wasn t good enough. But since he started taking that
now he can concentrate, he has confidence

, he s able to do the

Nork, he s able to learn, and that's something I feel really good about because I didn
t think he could do it before.

Really, you have to decide on what would you do to give your kid a better chance
, bet1er.confidence, and better ability?

I can t say enough about it...how it took a frstrated family-'mother andfather--and now we arej\!st 
so happy. It'

like the burden s off our back now, so we have been tellng everybody aboutFocus Factor. And 1 hope 
that other

, people use it because it wil make a difference in your life and your child'
s life. 

. .

i CT A #2 Bil: And folks, I urge you to call right now and take advantage of Dr; Kyl Smith'
s special offer on Focus

Factor. You can get a 30-day supply today with your order absolutely free
, and if you can right now, you'11 also get his

new video. It explains more about Focus Factor
, how to take it for best results, infonnation about the 

ingredients and

additional ways you can get the most out of your brain to improve focus
, memory, mood , concentfation and energy.

There is a fonnula for kids and one for adults, and I really want to stress here that if you keep doing what you
ve always

done, you re going to keep getting the same results. But this is 
your chance to do something different. To get your life

back on trck at work; this is also for your kids, to help them build brighter minds; and toour frends watching right

now who are seniors, this can improve your quality oflife so dramatically. So, ca11 now and tr Focus Factor. It'

guaranteed safe and effective or your money back, and be sure to ask about that special offer. 
If the line is busy, keep

tring, do make that can. 
(Vitalbasics Health Show transition)

Bil: My guest is Dr. Kyl Smith who is an exp rt in nutrtion, pediatr and anti aging and the creator of Focus Factor.

We featured Dr. Smith on this program several months ago and the response has been nothing less than remarkable.
Now, Dr. Smith, for viewers who are just tuning in, can you briefly explain

, "

What is Focus Factor?" and "What is it .

going to do for us?"

Dr. Smith: Focus Factor is basically nourishment for our brain, and what it does is it provides the 
nutrtional factors

that our brain needs to produce mental energy and neurotransmitters. Now what this means to us is Focus Factor
essentially supports optimal focus, concentration

, and memory in adults, teens and seniors.

Bil: And , again, this is natural?

Dr. Smith: This is a natural product, yes.
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!Jil (Barbara Clemente introduction): I want you to meet one more Focus Factor success story. This is Barbara

:lemente. She lives in Maryland, and she s a health care consultant and also works with her husband in his accounting

Jractice.

Barbara Clemente It was a very frustrating, hopeless situation, because I was in constant pursuit of trng to solve this

problem-trng to figue out whyl was tired...whyJ couldn concentrate...why 1 couldn' t get more things done durng

the day. At that point in time I was underthe impression that 1 was just getting older
, and this was the way it wa to be

Although we did tr every vitamin on the shelf-we pilaged the health foodstores. I have yenow stickies everyhere.

On cabinets in the kitchen al1 over my desk, on the mirror in my bathroom. I mean; it was just.. .how 1 was going to get

though was to post up what it was 1 was supposed. to do or 
what 1 needed to remember. On a scale of one to ten, Focus

Factor has helped me at 15. I have energy; I can concentrate. 1 can do multiple things at the same time and not get

confused.. I don t forget words anymore. The changes are amazing. We can spend more time now with 
OUT

grandchildren, as well as the rest of O\lJamily, because we re not so tired. I'm not afraid of getting older, now that 

have the Focus Factor. Because the decline was so great in terms 01 energy and memory, that I thought, surely within a

couple years 1 wil not remember anything, and be sitting in this chair, just sitting here. But now, the energy is back-
the ability to go out and do things, stay up; keep all these bans in the air at the same time.

Bil: If you have a child who has trouble focusing and concentrating arid you lrow that they're bright inte1lgent kids, 

want you to meet Cherl Leigh. During our Toad trip we went through Texas and visited Cheryl in her home. We were

very moved by her story. Her son s nameis Blake and he was having a lotof diffculty, even at home, and listen to

Cheryl and see if you can relate to her frstrtion...

Cheryl Lee: It' s a tremendousariount of strain aJ:d pressure.. .and just the guili, alone , as I mentioned earlier, can put 

lot of stress on any kind offamily. And it wasn t just the school. 1 mean, we couldn t go anyWhere as a family. 

didn t want to get siners for him... we didn ' i want to go anywhere, we didn t want to go on family vacations because we 

were not S\.re at any point in time how Blake was going to react or r,espond to cerin kind of other situations. So it

reaJIy imprisoned" is a strong word, but it reaJIyimprisons your faJiilyuntilyou understand what it is you re dealing

with. Focus Factor is part of our family now because it ' has tTansfOJ!med my family into an environment that is joyful

and peaceful and productive and smiling! . About a week or ten days into Blake taking Focus Factor, he came home

from school and he had a really good day at school. He talked about his frends. He talked about 
feeling like he

belonged. Getting asked to play on cerain sports at school. And that's when lrewwe had our son back. And his life

has changed. He went from saying, "I have no friends, 1 don t want togo back to school , 1 don t even know why you

have a son like me... " to "Gosh, Mom, all thekids at school picked me first today, and I had so much fun today, and I
got to sit with all my friends at the lunch table." Those are words of joy to a mother.

Blake Lee: 1 feel very happy...andl just think I' m a good boy and a smart boy.

Cheryl Lee: You want to be1ievein miracles, but you never reaJIylrow. I mean...and I use the word miracle and I

mean that. I reaJIy had never believed that something so miraculous could happen so quickly. 
And I didn t be1ieve

there was something out there that could make such dramatic changes in Blake and in our lives. My son has been given

. a second chance-and I feel like my prayers have been answered. 
Bil: That is a tremendous story; And you lrow what I noticed about that , you lrow, Bl;;keis such a cute kid but when

you look into his eyes, you can reaJIy see that he s energetic , he s reaJIy focused now, and most importantly when it

comes to kids, he s really happy. So this really does help people an across the spectrm - kids, men, women , baby

boomers certainly who are starting to feel the affects of getting older, and seniors, at that end of the spctrm.

Dr. Smith: Everyone benefits when they feed their brain.

Bil: And you have made an impact in my life as well and I want to talk about that a linle bit. Because in our last

program folks, if you saw it, I told a story about this great big thick book that I picked up and read because I 
was taking

Focus Factory and it was about the American Revolution and 1 was able to remember all kinds of things. So I'll teJI you

what , let's roll the clip....
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iil from previous show: "I started reading this 400 page book... very dense, very dry: .. and what I found was I'm

ememberingeveryhing virtual1y in this book. I' m remembering the names of British Lords and generals and dukes.

md battle .sites and chains of events that happened. This book literany came aJive, to me.. ;not only as I was reading it

)ut after, y comp ehension was extrordinar.

. ..

I Bil: And I 
have to say, since that program aired, things just seem to get better and better and better, it' s sort of a

I ;umulative affect. AcoupIe of things that I notice. First of an , my memory just seems to keep getting better. Andjust ,

1 very sman example is, I was listening to talk radio the other day and someone mentioned a web address, and Interet

lddress one time. I got into work the next morning, opened my computer, and I knew that web address. It was right

there. So onethirig I can dois visualize things better, which helps me to remember. The second big thing is 

multitasking. In the past , when I would get an different projects thrown at meat once, I would panic. Because it just

seemed so overwhelming. Since taking Foc,usFactor what I find is I can more calmly prioritize things. I can focus,on
each task better, which means I get it done. more quickly general1y. And I can just get the projects done faster. So that

just eases an of that stTess that nonnally would have come down on me.

Dr. Smith: That's great.

Bil: I want to thank you very much for coming back on the program today and a110wing us to share these dramatic

stories with you.

Dr. Smith: I thank you and I thank you for sharing your story.

CTA #3 Bil: We re simply out of time. If you d like more infonnation about trng Focus Factor for yourself, it's a

30-day risk free tral. If you or your kids need help with focus , concentra!iori, memory, energyormood swings, please

cal1the number at the bottom of your screen right now. Focus Factor s unique and natural blend of vitamins, mhierals, .

botanicals and special cutting edge nutrients, help to energize and revitalize tired brain cells. (cut 
to brain animation,) .

Let' s go inside the brain to show you what happens. These are brain cel1s that need to be energized to keep yo'-r

mentany sharp. And these pulses ofneurotTansmitters are what feed the ce11s their energy. -On the left is sluggish

neurotransmitter activity. On the right is energized ctivity. As you heard Dr. Smith say, when you feed your brain the

right nutrents, you naturany energize it. Focus Factoifeedsthe brain in a big way. The 5 benefits most often reported,

are better focus, memory, mood, concentTation , and energy. way Y ou 11 feel refreshed , menta11y sl1 rp, aler, focused

. .

and energetic and that's guaranteed or you get your money back. (back to Bil) So can now and be ,sure to ask about the ,

Dr. s special offer. If the line sbusy, please keep tring, but do make that phone can. Thanks for watchingthe Vital

Basics health program. I'mBi1 Begley... take good care of yourself and God Bless. 

Closing disclaimer: The preceding was a paid program f-or Focus Factor, brought to you by Vitalbasics.
IMPORTANT NOTICE TO CONSUMERS

THIS PRODUCT IS A DIETARY SUPPLEMENT. IT NUTRITIONALLY SUPPORTS NORMAL 
BRAN FUNCTION.

IT IS NOT A TREATMENT FOR DISEASE. This product is not intended to treat attention defiCit hyperactivity disorder or any

other mental i1ness. If you or ,your child suffer from mental i1ness , consult a physician for proper treatrent.
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DECISION AND ORDER 

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge the respondents with violation of the
Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the aforesaid draft complaint, a
statement that the signing of the agreement is for settlement
purposes only and does not constitute an admission by the
respondents that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true, and waivers and other provisions
as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the Act, and that complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in § 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings, and enters the following order:

1. Respondent Creative Health Institute, Inc. (“Creative Health”)
is a Texas corporation with its principal office or place of business
at 4451 FM 2181, Suite 100-515, Corinth, Texas 76205.
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2. Respondent Kyl L. Smith (“Smith”) is an officer and sole
director of respondent Creative Health.  Individually or in concert
with others, he formulates, directs, controls or participates in the
policies, acts, or practices of Creative Health, including the acts or
practices alleged in this complaint.  His principal office or place
of business is the same as that of Creative Health. 

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the
proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall
apply:

1. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

2. Unless otherwise specified, “respondents” shall mean Creative
Health Institute, Inc. and its respective successors and assigns, and
officers, agents, representatives, and employees, and Kyl L. Smith,
his respective agents, representatives and employees.

3. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

4. “Endorsement” shall mean as defined in 16 C.F.R. § 255.0(b).

5. “Substantially similar product” shall mean any ingestable
dietary supplement containing one or more of the following
ingredients:  phosphatidyl serine; Dimethyl-aminoethanol
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(DMAE); docosahexaenoic acid (DHA); L-glutamine, L-
pyroglutamic acid; pyridoxal alpha ketoglutarate, –acetyl-tyrosine,
GABA, inositol, bilberry, pine bark; bacopa monnieri, Coenzyme
Q-10, huperzine, choline, vinpocetine; boron; or vanadium.

I.

IT IS ORDERED that respondents, directly or through any
partnership, corporation, subsidiary, division or other device, in
connection with the labeling, advertising, promotion, offering for
sale, sale, or distribution of Focus Factor or any substantially
similar product, in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication,
including through the use of endorsements, that:  

a. Such product improves the focus, memory, and
concentration of healthy adults;

b. Such product alleviates stress, fatigue, irritability and mood
swings in healthy adults;

c. Such product makes children and teenagers feel more alert,
focused, and mentally sharp;

d. Such product improves students’ ability to concentrate and
their academic performance;

e. Such product improves senior citizens’ memory, mental
clarity, and energy;

f. Such product improves adults’ ability to absorb information
in books and to recall facts, figures and names; or

g. Consumers who start taking such product regularly will feel
its effects in as little as one to ten days; 
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unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.

II.

IT IS FURTHER ORDERED that respondents, directly or
through any partnership, corporation, subsidiary, division or other
device, in connection with the labeling, advertising, promotion,
offering for sale, sale, or distribution of any food, drug, or dietary
supplement, as “food” and “drug,” are defined in Section 15 of the
Federal Trade Commission Act, in or affecting commerce, shall
not make any representation, in any manner, expressly or by
implication, including through the use of endorsements, about the
benefits, performance or efficacy of such product for: 

a. The brain or any mental functions or processes (including,
but not limited to cognitive function, memory, focus,
learning or concentration);

b. Stress, anxiety, energy, mood or behavior; 

c. Academic or business performance; 

d. Longevity, age-related memory impairment or dementia; or
 

e. The treatment, cure, mitigation, alleviation of the
symptoms, prevention, or reduction in the risk of any
mental, brain, or central nervous system disease or disorder;

unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.  

III.

IT IS FURTHER ORDERED that respondents, directly or
through any partnership, corporation, subsidiary, division, or other
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device, in connection with the labeling, advertising, promotion,
offering for sale, sale, or distribution of any food, drug, or dietary
supplement, as “food” and “drug,” are defined in Section 15 of the
Federal Trade Commission Act, in or affecting commerce, shall
disclose, clearly and prominently, a material connection, when one
exists, between a person providing an endorsement for any
product, and any respondent, or any individual or entity labeling,
advertising, promoting, offering for sale, selling, or distributing
such product.  For purposes of this Part, “material connection”
shall mean any relationship that might materially affect the weight
or credibility of the endorsement.

IV.

Nothing in this order shall prohibit respondents from making
any representation:

A. For any product that is specifically permitted in labeling
for such product by regulations promulgated by the Food
and Drug Administration pursuant to the Nutrition
Labeling and Education Act of 1990.

B. For any drug that is permitted in labeling for such drug
under any tentative final or final standard promulgated by
the Food and Drug Administration, or under any new drug
application approved by the Food and Drug Administration.

V.

Nothing in this order shall be constituted as a waiver of
respondents’ right to engage in speech protected by the First
Amendment to the Constitution of the United States.

VI.

IT IS FURTHER ORDERED that respondents shall pay to the
Federal Trade Commission the sum of sixty thousand dollars
($60,000).  This payment shall be made in the following manner: 
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A. The payment shall be made by wire transfer or certified or
cashier’s check made payable to the Federal Trade
Commission, the payment to be made no later than fifteen
(15) days after the date that this order becomes final.

B. In the event of any default in payment, which default
continues for ten (10) days beyond the due date of payment,
the amount due, together with interest, as computed
pursuant to 28 U.S.C. § 1961 from the date of default to the
date of payment, shall immediately become due and
payable.

C. The funds paid by respondents, together with any accrued
interest, shall, in the discretion of the Commission, be
used by the Commission to provide direct redress to
purchasers of Focus Factor in connection with the acts or
practices alleged in the complaint, and to pay any attendant
costs of administration.  If the Commission determines, in
its sole discretion, that redress to purchasers of this
product is wholly or partially impracticable or is otherwise
unwarranted, any funds not so used shall be paid to the
United States Treasury.  Respondents shall be notified as
to how the funds are distributed, but shall have no right to
contest the manner of distribution chosen by the
Commission.  No portion of the payment as herein
provided shall be deemed a payment of any fine, penalty or
punitive assessment. 

D. Respondents relinquish all dominion, control and title to
the funds paid, and all legal and equitable title to the funds
vests in the Treasurer of the United States and in the
designated consumers.  Respondents shall make no claim
to or demand for return of the funds, directly or indirectly,
through counsel or otherwise; and in the event of
bankruptcy of either respondent, respondents acknowledge
that the funds are not part of the debtor's estate, nor does
the estate have any claim or interest therein. 
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VII.

IT IS FURTHER ORDERED that respondents Creative Health
Institute, Inc. and Kyl L. Smith, their successors and assigns,
shall, for five (5) years after the last date of dissemination of any
representation covered by this order, maintain and upon request
make available to the Federal Trade Commission for inspection
and copying:

A. All advertisements and promotional materials containing
the representation including videotape recordings of all
such broadcast advertisements;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.

VIII.

IT IS FURTHER ORDERED that respondent Creative Health
Institute, Inc. and its successors and assigns, and respondent Kyl
L. Smith, for a period of ten (10) years after the date of issuance
of this order, shall deliver a copy of this order to all current and
future principals, officers, directors, and managers, and to all
current and future employees, agents, and representatives having
responsibilities with respect to the subject matter of this order, and
shall secure from each such person a signed and dated statement
acknowledging receipt of the order.  Respondents shall deliver
this order to current personnel within thirty (30) days after the date
of service of this order, and to future personnel within thirty (30)
days after the person assumes such position or responsibilities.
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IX.

IT IS FURTHER ORDERED that respondent Creative Health
Institute, Inc., and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any proposed change
in its corporate structure that may affect compliance obligations
arising under this order, including but not limited to a dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or dissolution
of a subsidiary, parent, or affiliate that engages in any acts or
practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address.  Provided,
however, that, with respect to any proposed change in the
corporation about which respondent Creative Health Institute, Inc.
learns less than thirty (30) days prior to the date such action is to
take place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge.  All notices required
by this Part shall be sent by certified mail to the Associate
Director, Division of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, 600 Pennsylvania Avenue,
NW, Washington, D.C. 20580.

X.

IT IS FURTHER ORDERED that respondent Kyl L. Smith, for
a period of five (5) years after the date of issuance of this order,
shall notify the Commission of the discontinuance of his current
business or employment, or of his affiliation with any new
business or employment that may affect his compliance
obligations arising out of this Order.  The notice shall include
respondent’s new business address and telephone number and a
description of the nature of the business or employment and his
duties and responsibilities.  All notices required by this Part shall
be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580.
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XI.

IT IS FURTHER ORDERED that respondent Creative Health
Institute, Inc. and its successors and assigns, and respondent Kyl
L. Smith shall, within sixty (60) days from the date of service of
this order, and at such other times as the Federal Trade
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

XII.

This order will terminate on April 26, 2024, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;

B. This order’s application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
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Analysis of Proposed Consent Order to Aid Public Comment 

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order from Creative
Health Institute, Inc., and Kyl L. Smith, individually and as an
officer of the corporation.

The proposed consent order has been placed on the public record
for thirty (30) days for receipt of comments by interested persons. 
Comments received during this period will become part of the
public record.  After thirty (30) days, the Commission will again
review the agreement and the comments received, and will decide
whether it should withdraw from the agreement or make final the
agreement’s proposed order.

This matter involves practices relating to the advertising and
promotion of Focus Factor, a dietary supplement containing,
among other things, vitamins, minerals, botanicals, and amino
acids.  Marketing materials for Focus Factor claimed that the
product enhanced brain function and improved the focus, memory,
mood, concentration, and energy of children, adults, and seniors. 

According to the FTC complaint, the respondents failed to have
substantiation for their claims that Focus Factor:  (a) improves the
focus, memory, and concentration of healthy adults; (b) alleviates
stress and combats the fatigue, irritability and mood swings that
healthy adults experience; (c) makes children and teenagers feel
more alert, focused, and mentally sharp; (d) improves students’
ability to concentrate and their academic performance; (e)
improves senior citizens’ memory, mental clarity, and energy; (f)
improves adults’ ability to absorb information in books and to
recall facts, figures and names; and (g) works in as little as one to
ten days.

The complaint also alleges that the respondents failed to disclose
that certain of the endorsers who appeared in advertising for Focus
Factor had material connections with the product.
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The proposed consent order contains provisions designed to
prevent the respondents from engaging in similar acts and
practices in the future. 

Part I of the order prohibits claims that Focus Factor or any
substantially similar product (defined as any ingestable dietary
supplement containing one or more specified ingredients):  (a) 
improves the focus, memory, and concentration of healthy adults;
(b) alleviates stress, fatigue, irritability and mood swings in
healthy adults; (c) makes children and teenagers feel more alert,
focused, and mentally sharp; (d) improves students’ ability to
concentrate and their academic performance; (e) improves senior
citizens’ memory, mental clarity, and energy; (f) improves adults’
ability to absorb information in books and to recall facts, figures
and names; or (g) works in as little as one to ten days, unless the
claims are substantiated by competent and reliable scientific
evidence. 

Part II requires that the respondents possess competent and
reliable scientific evidence to support any future claims about the
benefits, performance, or efficacy of any food, drug, or dietary
supplement for:  (a) the brain or any mental functions or processes
(including, but not limited to cognitive function, memory, focus,
learning or concentration); (b) stress, anxiety, energy, mood or
behavior; (c) academic or business performance; (d) longevity,
age-related memory impairment or dementia; or (e) the treatment,
cure, mitigation, alleviation of the symptoms, prevention or
reduction in the risk of any mental, brain, or central nervous
system disease or disorder. 

Part III requires disclosure of any material connection that exists
between an endorser and the respondents or any other person or
entity involved in marketing or selling the food, drug or dietary
supplement that is the subject of the endorsement.

Part IV permits any representation for any product that is
permitted in labeling for such product by the FDA pursuant to the
Nutrition Labeling and Education Act of 1990, and any
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representation for any drug that is permitted in labeling for such
drug under any tentative or final standard promulgated by the
FDA or under any new drug application approved by the FDA.

Part V states that nothing in the order shall be constituted as a
waiver of the respondents’ rights to engage in speech protected by
the First Amendment to the Constitution.

Part VI provides for the payment of $60,000 to the Commission. 

Part VII requires the respondents to retain certain records for five
(5) years after the last date of dissemination of any representation
covered by the order:  (1) all advertisements and promotional
materials containing the representation; (2) all materials relied
upon in disseminating the representation; and (3) all evidence in
respondents’ possession or control that contradicts, qualifies, or
calls into question the representation or the basis for the
representation.

Part VIII requires the respondents for ten (10) years to provide
copies of the order to personnel having responsibilities relating to
the subject matter of the order, and to obtain signed copies
acknowledging receipt of the order. 

Part IX requires that the Commission be notified of changes in
corporate structure that might affect compliance obligations
arising under the order.  Part X requires that the individual
respondent notify the Commission for five (5) years of any
changes in employment that might affect his compliance
obligations arising under the order.  

Part XI requires the respondents to file compliance reports with
the Commission.  

Part XII provides that the order will terminate after twenty (20)
years under certain circumstances.
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The purpose of this analysis is to facilitate public comment on the
proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

CALIFORNIA PACIFIC MEDICAL GROUP, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket 9306; File No. 0210143

Complaint, July 8, 2003--Decision, May 10, 2004

This consent order addresses practices used by Respondent California Pacific

Medical Group, Inc., doing business as Brown and Toland Medical Group, an

independent physician practice association (“IPA”) do ing business both as a

risk-sharing IPA in its contracts with health maintenance organizations

(“HMO”) and as a non-risk-sharing IPA in its contracts to provide a preferred

physician network (“PPO”) to payors.  Its PPO members include approximately

600 physicians who provide physician services in San Francisco to PPO

enrollees who live or work in San Francisco, California.  The order, among

other things, prohibits the respondent from entering into or facilitating any

agreement between or among any physicians practicing in the Unifour area (1)

to negotiate on behalf of any physician with any payor; (2) to deal, refuse to

deal, or threaten to refuse to deal with payors; (3 ) on what terms to deal with

any payor; or (4) not to deal individually with any payor, or to deal with any

payor only through an arrangement involving the respondent.  The order also

prohibits the respondent from exchanging or facilitating the transfer of

information among physicians concerning any physician’s willingness to deal

with a payor, or the terms or conditions, including price terms, on which the

physicians is willing to deal, and from attempting to engage in – or

encouraging, suggesting, advising, pressuring, inducing, or attempting to induce

anyone to engage in – any action prohibited by the order.  In addition, the order

requires the respondent, for five years after the order becomes final, to notify

the Commission at least sixty days prior to entering into any arrangement with

physicians -- under which the respondent would act as a messenger or agent on

behalf of any physician for any qualified risk-sharing joint arrangement with

payors regarding contracts or the terms of dealing with the physicians and

payors -- and at least sixty days prior to negotiating or entering into any

agreement with payors regarding contracts or the terms of dealing on behalf of

any physician in a clinically-integrated joint arrangement.  The order also

requires the respondent to terminate, without penalty, any payor contracts that it

had entered into during the period at issue, at any such payor’s request.
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Participants

For the Commission: John Wiegand, Sylvia Kundig, Gwen
Fanger, Norris Washington, Lauren Kearney, Pamela Timus,
Jeffrey A. Klurfeld, Jerome Swindell, Anne R. Schenof, Daniel P.
Ducore, D. Bruce Hoffman, Thomas R. Iosso, and Mary Coleman.

For the Respondent: Janet E. Shestakov, General Counsel,
California Pacific Medical Group, Inc., and Richard A. Feinstein,
Boies, Schiller & Flexner, LLP. 

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41 et seq. (“FTC Act”), and by
virtue of the authority vested in it by said Act, the Federal Trade
Commission (“Commission”), having reason to believe that
California Pacific Medical Group, Inc., dba Brown and Toland
Medical Group (“Brown & Toland”), has violated Section 5 of the
Federal Trade Commission Act, 15 U.S.C. § 45, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues this Complaint stating its
charges in that respect as follows:

NATURE OF THE CASE

1.  This matter concerns a horizontal agreement organized by
Brown & Toland among competing physicians to agree
collectively on the prices and other competitively significant terms
on which they would enter into contracts with health plans or
other third-party payors (“payors”).  In furtherance of this illegal
agreement, Brown & Toland directed its physicians to terminate
pre-existing contracts with payors.  Brown & Toland also
approached other physician organizations and invited them to
enter into horizontal agreements regarding prices or other
elements of competition.  Brown & Toland’s conduct had the
purpose and effect of raising prices for physician services in San
Francisco, California.
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RESPONDENT

2.  Brown & Toland is a for profit corporation organized,
existing, and doing business under and by virtue of the laws of the
State of California, with its office and principal place of business 

located at 100 Van Ness Avenue, 28th Floor, San Francisco,
California  94102.

JURISDICTION

3.  The general business practices of Brown & Toland,
including the acts and practices alleged herein, are in commerce or
affect commerce as defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.

4.  At all times relevant to this Complaint, members of Brown
& Toland were physicians engaged in the business of providing
health care services for a fee.  Except to the extent that
competition has been restrained as alleged herein, members of
Brown & Toland have been, and are now, in competition with
each other for the provision of physician services.

BACKGROUND

5.  Physicians often enter into contracts with payors that
establish the terms and conditions, including fees and other
competitively significantly terms, for providing health care
services to enrollees of payors.  Payors may also develop and sell
access to networks of physicians.  Such payors include, but are not
limited to, health maintenance organizations (“HMOs”) and
preferred provider organizations (“PPOs”).  Physicians entering
into such contracts often agree to reductions in their compensation
to obtain access to additional patients made available by the
payors’ relationship with the enrollees.  These contracts may
reduce the payors’ costs and permit them to lower medical care
costs, including the price of health insurance and out-of-pocket
medical care expenditures, for enrollees.
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6.  Physicians organize their practices under several models,
including but not limited to, sole proprietorships, partnerships,
and professional corporations (collectively “physician entities”). 
Absent agreements among competing physician entities on the
terms on which they will provide services to the enrollees of
payors, competing physician entities decide unilaterally whether to
enter into contracts with payors to provide services to the payor’s
enrollees, and on what prices and other terms and conditions they
will accept under such contracts.

7.  Physician entities often are paid for the services they
provide to health plan enrollees either by contracting directly with
a health plan or indirectly by participating in independent practice
associations (“IPAs”).  Some physician entities participating in
IPAs share the risk of financial loss with other participants if the
total costs of services provided to health plan enrollees exceed
anticipated levels (“risk-sharing IPA”).  Physicians participating
in a risk-sharing IPA also typically agree to follow guidelines
relating to quality assurance, utilization review, and administrative
efficiency.

8.  In order to be competitive in the San Francisco metropolitan
area, a payor’s health plan should include in its physician network
a large number of primary care physicians and specialists who
practice in San Francisco.  A substantial number of the primary
care physicians and specialists who practice in San Francisco are
members of Brown & Toland.

FORMATION OF BROWN & TOLAND’S PPO NETWORK

9.  Brown & Toland is a risk-sharing IPA in its contracts with
HMOs to provide services to HMO enrollees who live or work in
San Francisco, California.  Approximately 1,500 physicians who
provide physician services in San Francisco participate in, or have
contracts with, Brown & Toland to provide services to the HMO
enrollees under Brown & Toland’s contracts with HMOs.
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10.  Beginning in 2000, Brown & Toland observed that its
revenues from HMOs were declining.  Brown & Toland believed
this was, in part, the consequence of HMO enrollees switching to
other types of health plans, such as PPOs, for the payment of
physician fees and other medical costs.  To capture revenue from
the PPO market segment, Brown & Toland formed a PPO
physician network.  The Brown & Toland PPO network comprises
approximately one-third of the Brown & Toland HMO physician
members.

11.  Brown & Toland PPO network physicians provide services
to PPO enrollees on a fee-for-service basis.  To receive
compensation for services, the PPO network physicians directly
bill, and get paid by, the PPO enrollee or the PPO payor.  The
Brown & Toland PPO network physicians do not share financial
risk in connection with the provision of services to PPO enrollees.

12.  The Brown & Toland PPO network physicians have not
integrated their practices through the PPO network in any
significant respect.  To the extent that the Brown & Toland
physicians may have achieved clinical efficiencies regarding the
provision of services under Brown & Toland’s risk-sharing
contracts, Brown & Toland has no ongoing mechanism to ensure
that those potential efficiencies are replicated in services provided
by its PPO network.  Brown & Toland does not monitor practice
patterns and quality of care, or enforce utilization standards
regarding services provided by its PPO network.  Brown &
Toland’s PPO network physicians are required to abide by the
utilization management guidelines established by payors, not by
Brown & Toland’s risk-sharing contracts, and, as more fully
alleged below, it negotiates fees for its PPO network physicians
that are different from the fee schedules Brown & Toland employs
for its risk-sharing contracts.
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THE PPO NETWORK’S JOINT AGREEMENTS ON
PRICES AND TERMS

13.  Brown & Toland formed the PPO network to promote,
among other things, the collective economic interests of the PPO
network physicians by increasing their negotiating leverage with
health plans.  In connection with the formation of its PPO
network, Brown & Toland organized meetings among its
physician members to agree upon the financial and other
competitively significant contractual terms the physicians would
like Brown & Toland to achieve on their behalf.  Brown & Toland
represented to its physician members that the activities in which
they were engaging were legal.

14.  When Brown & Toland solicited physicians to join its PPO
network, it provided them with at least two fee schedules from
which to choose (collectively “Brown & Toland fee schedules”). 
Brown & Toland represented to prospective PPO network
physicians that the Brown & Toland fee schedules represented
appropriate compensation for physicians providing services to
PPO enrollees in San Francisco.  Brown & Toland informed the
physicians that by choosing one of the Brown & Toland fee
schedules, the physician would be agreeing to be a PPO network
physician for fees at or above the specified rate.  Brown & Toland
also informed its physicians that it is usually a prudent business
practice to choose a higher fee schedule.  Both Brown & Toland
fee schedules generally represented a significant increase over the
rates that physicians were currently receiving for services
provided to PPO enrollees.

15.  When physicians joined Brown & Toland’s PPO network
they chose the Brown & Toland fee schedule under which they
wanted to be paid.  When Brown & Toland negotiated contracts
with payors on behalf of its PPO network physicians, it presented
a collective rate to payors.

16.  Brown & Toland’s PPO network physicians agreed with
Brown & Toland to refuse to contract individually, or through an
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agent, with any payor with which Brown & Toland was
negotiating.  Under the provider agreement that Brown & Toland
had its PPO network physicians sign, the physicians also are
prohibited from contracting with any payor for less than the
Brown & Toland fee schedule that the physician chose.

17.  After Brown & Toland formed its PPO network, it began
negotiating contracts with health plans on behalf of the physicians
in its PPO network.  At times, when Brown & Toland believed the
negotiations were proceeding unfavorably, it directed the
physicians in its PPO network to cancel individual contracts the
physicians may have had with the health plan.  Most of the PPO
network physicians, when directed, did in fact terminate
individual contracts.  Brown & Toland collected the physician
termination letters and forwarded them to the payors.  The
purpose of the collective terminations was to increase Brown &
Toland’s negotiating leverage to obtain higher fees and other
favorable competitively significant terms for physician services.

ATTEMPTS TO INDUCE COMPETING PHYSICIAN
GROUPS TO JOIN IN BROWN & TOLAND’S

COLLECTIVE NEGOTIATION

18.  During Brown & Toland’s negotiations with at least one
payor, Brown & Toland learned that the  payor was
simultaneously using a competing IPA to obtain contracts for the
competing IPA’s member physicians.  Brown & Toland further
learned that the contract many members of the competing IPA
were likely to accept provided for lower fees for physician
services than the contract that Brown & Toland was trying to
negotiate with that payor. 

19.  Brown & Toland contacted the IPA referenced in
Paragraph 18 and invited that IPA to work with Brown & Toland
to devise a strategy whereby Brown & Toland and the other IPA
would not compete on price or other elements or terms of
competition.  
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20.  Brown & Toland also contacted other competing IPAs and
integrated medical groups and offered to negotiate with payors on
behalf of those competitors or their member physicians for fee-
for-service contracts at collectively determined rates.

ANTICOMPETITIVE EFFECTS

21.  As a consequence of Brown & Toland’s conduct, payors
agreed, among other things, to compensate Brown & Toland PPO 

network physicians at a higher rate than they would have
compensated them absent the conduct.

22.  The purpose, effects, tendency, or capacity of the conduct
are, and have been, to restrain trade unreasonably and hinder
competition in the provision of physician services in San
Francisco, California, in the following ways, among others:

A.  Price and other forms of competition among Brown &
Toland’s PPO network physicians have been unreasonably
restrained;

B.  Prices for physician services have increased; and 

C.  Health plans, employers, and consumers have been
deprived of the benefits of competition in the purchase of
physician services.

23.  Brown & Toland’s joint negotiations on price and other
competitively significant terms for PPO contracts were not
reasonably necessary to achieve potential clinical efficiencies for
Brown & Toland’s PPO network, nor to achieve or to maintain
any clinical efficiencies which Brown & Toland’s PPO network
members may have realized as a consequence of participating in
Brown & Toland’s risk-sharing HMO products.
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VIOLATION OF THE FEDERAL TRADE COMMISSION
ACT

24.  The combination, conspiracy, acts, and practices described
above constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the FTC Act.  These acts
and practices, or their effects, will continue or recur in the absence
of the requested relief.  

NOTICE

Notice is hereby given to the Respondent that the eighth day of
October, 2003, at 10:00 a.m., or such later date as determined by
an Administrative Law Judge of the Federal Trade Commission, is
hereby fixed as the time and Federal Trade Commission offices,
600 Pennsylvania Avenue, N.W., Room 532, Washington, D.C. 
20580, as the place when and where a hearing will be had before
an Administrative Law Judge of the Federal Trade Commission,
on the charges set forth in this complaint, at which time and place
you will have the right under the FTC Act to appear and show
cause why an order should not be entered requiring you to cease
and desist from the violations of law charged in the complaint.

You are notified that the opportunity is afforded to you to file
with the Commission an answer to this complaint on or before the
twentieth (20th) day after service of it upon you.  An answer in
which the allegations of the complaint are contested shall contain
a concise statement of the facts constituting each ground of
defense; and specific admission, denial, or explanation of each
fact alleged in the complaint or, if you are without knowledge
thereof, a statement to that effect.  Allegations of the complaint
not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the
complaint, the answer shall consist of a statement that you admit
all of the material facts to be true.  Such an answer shall constitute
a waiver of hearings as to the facts alleged in the complaint and,
together with the complaint, will provide a record basis on which
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the Administrative Law Judge shall file an initial decision
containing appropriate findings and conclusions and an
appropriate order disposing of the proceeding.  In such answer,
you may, however, reserve the right to submit proposed findings
and conclusions under § 3.46 of the Commission's Rules of
Practice for Adjudicative Proceedings and the right to appeal the
initial decision to the Commission under § 3.52 of said Rules.

Failure to answer within the time above provided shall be
deemed to constitute a waiver of your right to appear and contest
the allegations of the complaint and shall authorize the
Administrative Law Judge, without further notice to you, to find
the facts to be as alleged in the complaint and to enter an initial
decision containing such findings, appropriate conclusions, and
order.

The ALJ will schedule an initial prehearing scheduling
conference to be held not later than 14 days after the last answer is
filed by any party named as a Respondent in the complaint. Unless
otherwise directed by the ALJ, the scheduling conference and
further proceedings will take place at the Federal Trade
Commission, 600 Pennsylvania Avenue, N.W., Room 532,
Washington, D.C.  20580.  Rule 3.21(a) requires a meeting of the
parties' counsel as early as practicable before the prehearing
scheduling conference, and Rule 3.31(b) obligates counsel for
each party, within 5 days of receiving a Respondent's answer, to
make certain initial disclosures without awaiting a formal
discovery request. 

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed in
any adjudicative proceeding in this matter that Respondent
California Pacific Medical Group, Inc., dba Brown and Toland
Medical Group (“Brown & Toland”) is in violation of Section 5 of
the FTC Act as alleged in the complaint, the Commission may order
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such relief as is supported by the record and is necessary and
appropriate, including, but not limited to:

1. An order to cease and desist from entering into, adhering to,
participating in, maintaining, organizing, implementing,
enforcing, or otherwise facilitating any combination, conspiracy,
agreement, or understanding between or among any physicians:
(a) to negotiate on behalf of any physician with any payor; (b) to
deal, refuse to deal, or threaten to refuse to deal with any payor;
(c) regarding any term, condition, or requirement upon which any
physician deals, or is willing to deal, with any payor, including,
but not limited to, price terms; or (d) not to deal individually with
any payor, or not to deal with any payor through any arrangement
other than Brown & Toland.

2. An order to cease and desist from exchanging or facilitating in
any manner the exchange or transfer of information among
physicians concerning any physician’s willingness to deal with a
payor, or the terms or conditions, including price terms, on which
the physician is willing to deal.

3. An order to cease and desist from attempting to engage in any
action prohibited by Paragraphs 1 or 2, above.

4. An order to cease and desist from encouraging, suggesting,
advising, pressuring, inducing, or attempting to induce any person
to engage in any action that would be prohibited by Paragraphs 1-
3, above.

5. A requirement that, for a period of five (5) years, Brown &
Toland notify the Commission prior to entering into any
arrangement with any physicians under which Brown & Toland
would act as a messenger or as an agent, on behalf of any
physicians, regarding contracts with payors concerning the
provision of physician services, except for those contracts under
which Brown & Toland is, or will be, paid a capitated (per
member per month) rate by the payor.
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6. An order requiring Brown & Toland to terminate any contract, in
compliance with any applicable laws of the State of California,
which it has entered into with any payor since January 1, 2001,
except for those contracts under which Brown & Toland is, or
will be, paid a capitated (per member per month) rate. 

7. An order to cease and desist from engaging in, attempting to
engage in, or encouraging others to engage in illegal horizontal
agreements with competitors.

8. Any other provision appropriate to correct or remedy the
anticompetitive practices engaged in by Brown & Toland.

9. A requirement that Brown & Toland distribute a copy of the
Order and Complaint, within thirty (30) days after the Order
becomes final, to:  (a) each physician who is participating, or has
participated, in Brown & Toland since January 1, 2001; (b) each
officer, director, manager, and employee who had any
responsibility regarding Brown & Toland’s PPO network; (c)
each payor whom Brown & Toland has contacted, or been
contacted by, since January 1, 2001, regarding contracting for the
provision of physician services, except for those contracts under
which Brown & Toland is, or will be, paid a capitated (per
member per month) rate by the payor.

10. A requirement that for five (5) years after the Order becomes
final, Brown & Toland must distribute a copy of the Order and
Complaint to:  (a) each newly participating physician in
Brown & Toland for the provision of physician services; (b)
each person who becomes an officer, director, manager, or an
employee with any responsibility regarding a PPO network of
Brown & Toland; and (c) each payor whom Brown & Toland
contacts, or is contacted by,  regarding the provision of
physician services, except for those contracts under which
Brown & Toland is, or will be, paid a capitated (per member
per month) rate by the payor.
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11. A requirement that for five (5) years after the Order becomes
final, Brown & Toland must annually publish in any official
annual report or newsletter sent to all physicians who
participate in Respondent Brown & Toland, and on Brown &
Toland’s website, a copy of the Order and the accompanying
Complaint, with such prominence and identification as is
given to regularly featured articles.

12. Requirements that periodic compliance reports be filed with
the Commission by Brown & Toland, and that it notify the
Commission of any changes that may affect compliance
obligations.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this eighth day of July, 2003, issues its
complaint against Brown & Toland.

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

423                              



DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
heretofore issued its Complaint charging California Pacific
Medical Group, Inc., dba Brown and Toland Medical Group, a
corporation, hereinafter sometimes referred to as “Respondent,”
with violations of Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order to Cease and Desist (“Consent Agreement”), containing an
admission by Respondent of all the jurisdictional facts set forth in
the aforesaid Complaint, a statement that the signing of said
Consent Agreement is for settlement purposes only and does not
constitute an admission by Respondent that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter withdrawn this matter from
adjudication in accordance with Section 3.25(c) of the
Commission’s Rules, 16 C.F.R. §  3.25(c), and the Commission
having considered the matter and having accepted the executed
Consent Agreement and placed such Consent Agreement on the
public record for a period of thirty (30) days for the receipt and
consideration of public comments, and having carefully
considered the comments received from interested persons, now in
further conformity with the procedure described in Commission
Rule 3.25(f), 16 C.F.R. § 3.25(f) the Commission hereby makes
the following jurisdictional findings and issues the following
Order:

1. Respondent California Pacific Medical Group, Inc., dba Brown
and Toland Medical Group, is a for profit professional medical
corporation organized, existing, and doing business under and
by virtue of the laws of the State of California, with its
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principal address located at 153 Townsend, San Francisco,
California 94107. 

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the Respondent, and the
proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply: 

A. “Respondent Brown & Toland” means California Pacific
Medical Group, Inc., dba Brown and Toland Medical Group,
its officers, directors, employees, agents, attorneys,
representatives, successors, and assigns; and the subsidiaries,
divisions, groups, and affiliates controlled by it, and the
respective officers, directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

B. “Payor” means any person that pays, or arranges for the
payment, for all or any part of any physician services for itself
or for any other person.  Payor includes any person that
develops, sells, or leases access to networks of physicians.

C. “Person” means both natural persons and artificial persons,
including, but not limited to, corporations, unincorporated
entities, and governments.

D. “Physician” means a doctor of allopathic medicine (“M.D.”) or
a doctor of osteopathic medicine (“D.O.”).

E. “Participate” in an entity means (1) to be a partner,
shareholder, owner, member, or employee of such entity, or
(2) to provide services, agree to provide services, or offer to
provide services, to a payor through such entity.  This
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definition applies to all tenses and forms of the word
“participate,” including, but not limited to, “participating,”
“participated,” and “participation.”

F. “Preexisting contract” means a contract that is in effect on the
date this Order becomes final.

G. “Principal Address” means either (1) primary business address,
if there is a business, or (2) primary residential address, if there
is no business address.

H. “Qualified risk-sharing joint arrangement” means an
arrangement to provide physician services in which:

1. all physicians who participate in the arrangement share
substantial financial risk through their participation in the
arrangement and thereby create incentives for the physicians
to jointly control costs and improve quality by managing the
provision of physician services, such as risk-sharing
involving:

a. the provision of physician services to payors at a
capitated rate,

b. the provision of physician services for a predetermined
percentage of premium or revenue from payors, 

c. the use of significant financial incentives (e.g.,
substantial withholds) for physicians who participate to
achieve, as a group, specified cost-containment goals, or

d. the provision of a complex or extended course of
treatment that requires the substantial coordination of
care by physicians in different specialties offering a
complementary mix of services, for a fixed,
predetermined price, where the costs of that course of
treatment for any individual patient can vary greatly due
to the individual patient’s condition, the choice,
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complexity, or length of treatment, or other factors; and 

2. any agreement concerning price or other terms or conditions
of dealing entered into by or within the arrangement is
reasonably necessary to obtain significant efficiencies
through the arrangement.

I. “Qualified clinically-integrated joint arrangement” means an
arrangement to provide physician services in which:

1. all physicians who participate in the arrangement participate
in active and ongoing programs of the arrangement to
evaluate and modify the practice patterns of, and create a
high degree of interdependence and cooperation among,
these physicians, in order to control costs and ensure the
quality of services provided through the arrangement; and

2. any agreement concerning price or other terms or conditions
of dealing entered into by or within the arrangement is
reasonably necessary to obtain significant efficiencies
through the joint arrangement.

II.

IT IS FURTHER ORDERED that Respondent Brown &
Toland, directly or indirectly, or through any corporate or other
device, in connection with the provision of physician services in
or affecting commerce, as “commerce” is defined in Section 4 of
the Federal Trade Commission Act, 15 U.S.C. § 44, cease and
desist from:

A. Entering into, adhering to, participating in, maintaining,
organizing, implementing enforcing, or otherwise facilitating
any combination, conspiracy, agreement, or understanding
between or among any physicians:

1. to negotiate on behalf of any physician with any payor;
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2. to deal, refuse to deal, or threaten to refuse to deal with any
payor; 

3. regarding any term, condition, or requirement upon which
any physician deals, or is willing to deal, with any payor,
including, but not limited to, price terms; or

4. not to deal individually with any payor, or not to deal with
any payor through any arrangement other than Respondent
Brown & Toland;  

B. Exchanging or facilitating in any manner the exchange or
transfer of information among physicians concerning any
physician’s willingness to deal with a payor, or the terms or
conditions, including price terms, on which the physician is
willing to deal;

C. Attempting to engage in any action prohibited by Paragraph
II.A. or II.B. above; and

D. Encouraging, suggesting, advising, pressuring, inducing, or
attempting to induce any person to engage in any action that
would be prohibited by Paragraphs II.A-II.C. above.

PROVIDED, HOWEVER, that nothing in Paragraph II shall
prohibit any agreement involving, or conduct by, Respondent
Brown & Toland that is reasonably necessary to form, participate
in, or take any action in furtherance of a qualified risk-sharing
joint arrangement or a qualified clinically-integrated joint
arrangement.  In any proceeding to enforce this Order, Respondent
Brown & Toland shall bear the burden of proof with regard to
demonstrating that the challenged agreement or conduct is
reasonably necessary to any formation, participation, or action. 

III.

IT IS FURTHER ORDERED that, for a period of five (5)
years after the date this Order becomes final, Respondent Brown
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& Toland shall notify the Secretary of the Commission in writing
(“Notification”) at least sixty (60) days prior to entering into any
arrangement with any physicians under which Respondent Brown
& Toland would act as a messenger, or as an agent on behalf of
any physicians for any qualified risk-sharing joint arrangement,
with payors regarding contracts or terms of dealing involving the
physicians and payors, except for those contracts under which
Respondent Brown & Toland is, or will be, paid a capitated (per
member per month) rate by the payor.  The Notification shall
include the identity of each proposed physician participant; the
proposed geographic area of operation; a copy of any proposed
physician participation agreement; a description of the proposed
arrangement’s purpose and function; a description of any resulting
efficiencies expected to be obtained through the arrangement; and
a description of procedures to be implemented to limit possible
anticompetitive effects, such as those prohibited by this Order. 
Receipt by the Commission from Respondent Brown & Toland of
any Notification, pursuant to Paragraph III of this Order, is not to
be construed as a determination by the Commission that any
action described in such notification does or does not violate this
Order or any law enforced by the Commission.

IV.

IT IS FURTHER ORDERED that Respondent Brown &
Toland shall:

A. For five (5) years after the date this Order becomes final,
pursuant to each qualified clinically-integrated joint
arrangement with any physician in which Respondent Brown &
Toland is a participant (“Arrangement”), notify the Secretary of
the Commission in writing (“Notification”) at least sixty (60)
days prior to Respondent Brown & Toland contacting a payor,
pursuant to an Arrangement to negotiate or enter into any
agreement relating to price or other terms or conditions of
dealing with any payor, on behalf of any physician in such
Arrangement.
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PROVIDED, HOWEVER, that Notification shall not be
required for subsequent contacts with any payors pursuant to any
Arrangement for which Notification has been given pursuant to
this Paragraph IV.A.

B. With respect to any Arrangement, Respondent Brown &
Toland shall include the following information in the
Notification:

1. for each physician participant, the name, address, telephone
number, medical specialty, medical practice group, if
applicable, and the name of each hospital where he or she
has privileges;

2. a description of the Arrangement and its purpose, function,
and geographic area of operation;

3. a description of the nature and extent of the integration and
the efficiencies resulting from the Arrangement;

4. if the Arrangement in any way restricts the ability, or
facilitates the refusal, of physicians who participate in it to
deal with payors on an individual basis or through any other
arrangement, an explanation of the relationship of that
restriction or facilitation to the efficiencies resulting from
the Arrangement.

5. an explanation of how any agreement on prices (or on
contract terms related to price) furthers the integration and
achieves the efficiencies of the Arrangement;

6. a description of any procedures proposed to be implemented
to limit possible anticompetitive effects resulting from the
Arrangement or its activities; and

7. all studies, analyses, and reports that were prepared for the
purpose of evaluating or analyzing competition for
physician or hospital services in any area, including, but not

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          430    



limited to, the market share of physician services in any area
or the market share of hospital services in any area.

C. If, within sixty (60) days from the Commission’s receipt of the
Notification, a representative of the Commission makes a
written request for additional information to Respondent
Brown & Toland, Respondent Brown & Toland shall not
engage in any conduct described in Paragraph IV.A. of this
Order prior to the expiration of thirty (30) days after
substantially complying with such request for additional
information, or such shorter waiting period as may be granted
in writing from the Bureau of Competition.  The expiration of
any waiting period described herein without a request for
additional information or without the initiation of an
enforcement proceeding shall not be construed as a
determination by the Commission, or its staff, that a violation
of the law, or of this Order, may not have occurred.  Further,
receipt by the Commission from Respondent Brown & Toland
of any Notification of an Arrangement is not to be construed as
a determination by the Commission that any such Arrangement
does or does not violate this Order or any law enforced by the
Commission.

V.

IT IS FURTHER ORDERED that Respondent Brown &
Toland shall:

A. Within thirty (30) days after the date this Order becomes final:

1. send by first-class mail, with delivery confirmation, a copy
of this Order and the Complaint to each physician who
participates, or has participated, in Respondent Brown &
Toland since January 1, 2001;

2. send by first-class mail, return receipt requested, a copy of
this Order and the Complaint to each of its officers,
directors, managers, and employees who had any
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responsibility regarding Respondent Brown & Toland’s
PPO network;

3. send by first class mail, return receipt requested, a copy of
this Order, the Complaint, and the letter, attached as Exhibit
A, to the chief executive officer of each payor with whom
Respondent Brown & Toland has been in contact since
January 1, 2001, regarding contracting for the provision of
physician services, except for those contacts regarding
contracts under which Respondent Brown & Toland is, or
will be, paid a capitated (per member per month) rate by the
payor; provided, however, that a copy of Exhibit A need not
be included in mailings to those payors with whom
Respondent Brown & Toland has not entered into or
renewed (including any automatic renewal of) a contract
since January 1, 2001;

B. Terminate, without penalty or charge, and in compliance with
any applicable laws, any preexisting contract with any payor,
except those contracts under which Respondent Brown &
Toland is paid a capitated (per member per month) rate by the
payor for the provision of physician services, at the earlier of: 

1. receipt by Respondent Brown & Toland of a written request
from a payor to terminate such contract; or

2. the earliest termination date, renewal date (including any
automatic renewal date), or anniversary date of such
contract, unless the payor provides Respondent Brown &
Toland with written affirmation of the contract prior to such
termination date, renewal date, or anniversary date and
Respondent Brown & Toland has determined not to exercise
any right to terminate under the terms of the contract;

C. Within ten (10) days from receiving a written request from a
payor to terminate, pursuant to Paragraph V.B. of this Order,
distribute, by first-class mail, return receipt requested, a copy
of that request to each physician who participates in
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Respondent Brown & Toland, except for those physicians who
participate only in contracts under which Respondent Brown &
Toland is, or will be, paid a capitated (per member per month)
rate by the payor; and

D. For a period of five (5) years after the date this Order becomes
final:

1. distribute by first-class mail, return receipt requested, a copy
of this Order and the  Complaint to:

a. each physician who begins participating in Respondent
Brown & Toland for the provision of physician services,
and who did not previously receive a copy of this Order
and the Complaint, within thirty (30) days of the time
that such participation begins;

b. each payor that contacts Respondent Brown & Toland
regarding the provision of physician services, except for
those contacts regarding contracts under which
Respondent Brown & Toland will be paid a capitated
(per member per month) rate by the payor, and who did
not previously receive a copy of this Order and the
Complaint from Respondent Brown & Toland, within
thirty (30) days of such contact; and 

c. each person who becomes an officer, director, manager,
or employee, with any responsibility regarding a PPO
network, of Respondent Brown & Toland, and who did
not previously receive a copy of this Order and the
Complaint from Respondent Brown & Toland, within
thirty (30) days of the time that he or she assumes such
status with Respondent Brown & Toland;

2. notify the Commission at least thirty (30) days prior to any
proposed change in Respondent Brown & Toland, such as
change of address, assignment, sale resulting in the
emergence of a successor, or any other change in
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Respondent Brown & Toland that may affect compliance
obligations arising out of this Order; and

E. For a period of five (5) years after the date this Order becomes
final, maintain on Respondent Brown & Toland’s website a
copy of this Order and the accompanying Complaint, with such
prominence and identification as is given to regularly featured
articles; and

F. Publish in the first official annual report after the date this
Order becomes final, a copy of this Order and the
accompanying Complaint, and in each subsequent annual
report, for five (5) years after the date this Order becomes final,
a description of this matter and a link to the copy of this Order
and the accompanying Complaint maintained on Respondent
Brown & Toland’s website.

VI.
 

IT IS FURTHER ORDERED that Respondent Brown &
Toland shall file verified written reports within sixty (60) days
after the date this Order becomes final, and annually thereafter for
five (5) years on the anniversary of the date this Order becomes
final, and at such other times as the Commission may by written
notice require, setting forth:

A. In detail, the manner and form in which Respondent Brown &
Toland has complied and is complying with this Order;

B. The name, address, and telephone number of each payor with
which Respondent Brown & Toland has had any contact
regarding the provision of physician services, except for those
contacts regarding contracts under which Respondent Brown &
Toland will be paid a capitated (per member per month) rate by
the payor;

C. Copies of the delivery confirmations required by Paragraph
V.A.1 of this Order; and
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D. Copies of the signed return receipts required by Paragraph
V.A.2 & 3, C and D.1.

VII.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, Respondent
Brown & Toland shall permit any duly authorized representative
of the Commission:

 A. Access, during office hours and in the presence of counsel,
to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, calendars, and other records
and documents in its possession, or under its control,
relating to any matter contained in this Order; and

B. Upon five (5) days’ notice to Respondent Brown & Toland,
and in the presence of counsel, and without restraint or
interference from it, to interview officers, directors, or
employees of Respondent Brown & Toland.

 
VIII.

IT IS FURTHER ORDERED that this Order shall terminate
on May 10, 2024.
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a proposed consent order with
California Pacific Medical Group, Inc., dba Brown and Toland
Medical Group (“Brown & Toland”).  The agreement settles
charges that Brown & Toland’s preferred provider organization
(“PPO”) physician network violated Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45, by facilitating and
implementing agreements among Brown & Toland members on
price and other competitively significant terms; refusing to deal
with payors except on collectively agreed-upon terms; and
negotiating uniform fees and other competitively significant terms
in payor contracts and refusing to submit to members payor offers
that do not conform to Brown & Toland’s standards for contracts.

The proposed consent order has been placed on the public
record for 30 days to receive comments from interested persons. 
Comments received during this period will become part of the
public record.  After 30 days, the Commission will review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement or make the proposed order
final.  The purpose of this analysis is to facilitate public comment
on the proposed order.  The analysis is not intended to constitute
an official interpretation of the agreement and proposed order, or
to modify their terms in any way.  Further, the proposed consent
order has been entered into for settlement purposes only and does
not constitute an admission by Brown & Toland that it violated
the law or that the facts alleged in the complaint (other than
jurisdictional facts) are true. 

The Commission issued its complaint and notice of
contemplated relief in this matter on July, 8, 2003, and the matter
was assigned to the agency’s Chief Administrative Law Judge,
Stephen J. McGuire.  During discovery, complaint counsel and
counsel for respondent executed a proposed consent agreement. 
On December 30, 2003, this matter was withdrawn from litigation

Analysis

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          436    



so that the Commission could consider the proposed consent
agreement.

The Complaint

As alleged in the Commission’s complaint, Brown & Toland is
a risk-sharing independent practice association (“IPA”) in its
contracts with health maintenance organizations (“HMOs”) to
provide services to HMO enrollees who live or work in San
Francisco, California.  Approximately 1,500 physicians who
provide physician services in San Francisco participate in, or have
contracts with, Brown & Toland to provide services to the HMO
enrollees under Brown & Toland’s contracts with HMOs.

Physicians often enter into contracts with payors that establish
the terms and conditions, including fees and other competitively
significant terms, for providing health care services to enrollees of
payors.  Payors may also develop and sell access to networks of
physicians.  Such payors include, but are not limited to, HMOs
and PPOs.  Physicians entering into such contracts often agree to
reductions in their compensation to obtain access to additional
patients made available by the payors’ relationship with the
enrollees.  These contracts may reduce the payors’ 
costs and permit them to lower medical care costs, including the
price of health insurance and out-of-pocket medical care
expenditures, for enrollees.

Absent agreements among competing physician entities on the
terms on which they will provide services to the enrollees of
payors, competing physician entities decide unilaterally whether to
enter into contracts with payors to provide services to the payor’s
enrollees, and what prices and other terms and conditions they
will accept under such contracts.

Physician entities often are paid for the services they provide to
health plan enrollees either by contracting directly with a health
plan or indirectly by participating in IPAs.  Some physician
entities participating in IPAs share the risk of financial loss with
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other participants if the total costs of services provided to health
plan enrollees exceed anticipated levels (“risk-sharing IPA”). 
Physicians participating in a risk-sharing IPA also typically agree
to follow guidelines relating to quality assurance, utilization
review, and administrative efficiency.

In order to be competitive in the San Francisco metropolitan
area, a payor’s health plan should include in its physician network
a large number of primary care physicians and specialists who
practice in San Francisco.  A substantial number of the primary
care physicians and specialists who practice in San Francisco are
members of Brown & Toland.

In 2001, Brown & Toland formed a PPO physician network to
capture revenue from the PPO market segment.  The Brown &
Toland PPO network comprises approximately one-third of the
Brown & Toland HMO physician members.  These PPO network
physicians do not share financial risk in connection with the
provision of services to PPO patients.  Rather, the Brown &
Toland PPO network physicians provide services to PPO enrollees
on a fee-for-service basis.  To receive compensation for services,
the PPO network physicians directly bill, and get paid by, the PPO
enrollee or the PPO payor. 

In addition to the lack of financial risk sharing by the PPO
network physicians, the Brown & Toland PPO network lacks any
significant degree of clinical integration.  To the extent that the
Brown & Toland physicians may have achieved clinical
efficiencies regarding the provision of services under Brown &
Toland’s risk-sharing contracts, Brown & Toland has no ongoing
mechanism to ensure that those potential efficiencies are
replicated in services provided by its PPO network.  Brown &
Toland does not monitor practice patterns and quality of care, or
enforce utilization standards regarding services provided by its
PPO network.  Brown & Toland’s PPO network physicians are
required to abide by the utilization management guidelines
established by payors, not by the guidelines in Brown & Toland’s
risk-sharing contracts.  Brown & Toland also negotiates fees for
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its PPO network physicians that are different from the fee
schedules Brown & Toland employs for its risk-sharing contracts.

Brown & Toland formed the PPO network to promote, among
other things, the collective economic interests of the PPO network
physicians by increasing their negotiating leverage with health
plans.  In connection with the formation of its PPO network,
Brown & Toland organized meetings among its physician
members to agree upon the financial and other competitively
significant contractual terms the physicians would like Brown &
Toland to achieve for them.

Brown & Toland presented physicians with a choice of two fee
schedules when it solicited physicians to join the PPO network. 
Brown & Toland informed the physicians that by choosing one of
the Brown & Toland fee schedules, the physician would be
agreeing to be a PPO network physician for fees at or above the
specified rate.  Both Brown & Toland fee schedules generally
represented a significant increase over the rates that physicians
were currently receiving for services provided to PPO enrollees.

Once physicians joined the Brown & Toland PPO network and
chose a fee schedule, Brown & Toland then began negotiating
contracts with health plans on behalf of its PPO physicians. 
Brown & Toland presented the collective rates to the health plans. 
To further the  contracting efforts, Brown & Toland’s PPO
network physicians agreed with Brown & Toland to refuse to
contract individually, or through an agent, with any payor with
which Brown & Toland was negotiating.  Under the provider
agreement that Brown & Toland’s PPO network physicians
signed, the physicians also were prohibited from contracting with
any payor for less than the Brown & Toland fee schedule that the
physician chose.

Brown & Toland directed the physicians in its PPO network to
cancel individual contracts the physicians may have had with the
health plan when it believed the negotiations were proceeding
unfavorably.  Most of the PPO network physicians, when directed,
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did in fact terminate individual contracts.  The purpose of the
collective terminations was to increase Brown & Toland’s
negotiating leverage to obtain higher fees and other favorable
competitively significant terms for physician services.

Brown & Toland also attempted to devise a strategy where
Brown & Toland and another San Francisco IPA would not
compete on price or other elements or terms of competition. 
Brown & Toland contacted this IPA when it learned that the IPA
was simultaneously negotiating with at least one payor for rates
that were lower than Brown & Toland’s PPO rates. 

The complaint alleges that as a consequence of Brown &
Toland’s conduct, payors agreed, among other things, to
compensate Brown & Toland PPO network physicians at a higher
rate than they would have compensated them absent the conduct. 
Accordingly, Brown & Toland’s acts and practices have restrained
trade unreasonably and hindered competition in the provision of
physician services in San Francisco, California, in the following
ways, among others: price and other forms of competition among
Brown & Toland’s PPO network physicians were unreasonably
restrained; prices for physician services increased; and health
plans, employers, and consumers were deprived of the benefits of
competition in the purchase of physician services.

Further, the complaint alleges that Brown & Toland’s joint
negotiations on price and other competitively significant terms for
PPO contracts were not reasonably necessary to achieve potential
clinical efficiencies for Brown & Toland’s PPO network, nor to
achieve or to maintain any clinical efficiencies which Brown &
Toland’s PPO network members may have realized as a
consequence of participating in Brown & Toland’s risk-sharing
HMO products.

Thus, Brown & Toland’s conduct has harmed patients and
other purchasers of medical services by increasing the price of
physician services.
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The Proposed Consent Order

The proposed consent order is designed to prevent the
continuance and recurrence of the illegal concerted actions alleged
in the complaint while allowing Brown & Toland and its members
to engage in legitimate joint conduct.

Paragraph II.A prohibits Brown & Toland from entering into or
facilitating agreements among physicians: (1) to negotiate on
behalf of any physician with any payor; (2) to deal, refuse to deal,
or threaten to refuse to deal with any payor; (3) regarding any
term, condition, or requirement upon which any physician deals,
or is willing to deal, with any payor, including, but not limited to,
price terms; or (4) not to deal individually with any payor, or not
to deal with any payor through any arrangement other than Brown
& Toland.

Paragraph II.B prohibits Brown & Toland from exchanging or
facilitating the transfer of information among physicians
concerning any physician’s willingness to deal with a payor, or the
terms or conditions, including price terms, on which the
physicians is willing to deal.

Paragraph II.C prohibits Brown & Toland from attempting to
engage in any action prohibited by paragraph II.A or II.B. 
Paragraph II.D prohibits Brown & Toland from encouraging,
suggesting, advising, pressuring, inducing, or attempting to induce
any person to engage in any action that would be prohibited by
paragraphs II.A-II.C.  

Paragraph II contains a proviso that allows Brown & Toland to
engage in conduct that is reasonably necessary to the formation or
operation of a “qualified risk-sharing joint arrangement” or a
“qualified clinically-integrated joint arrangement.”  Paragraph II
concludes with a provision that Brown & Toland has the burden
of proof to demonstrate that the conduct that would otherwise be
prohibited is reasonably necessary to the qualified joint
arrangement.
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Paragraph III requires Brown & Toland, for a period of five
years after the order becomes final, to notify the Commission at
least sixty days prior to entering into any arrangement with
physicians under which Brown & Toland would act as a
messenger or agent on behalf of any physicians for any qualified
risk-sharing joint arrangement with payors regarding contracts or
the terms of dealing with the physicians and payors.  This
provision will allow the Commission to review any future Brown
& Toland policy or practice that Brown & Toland plans to
implement with payors before it implements such a policy or
practice with respect to any particular payor.  

Paragraph IV requires Brown & Toland, for a period of five
years after the order becomes final, to notify the Commission
prior to negotiating or entering into any agreement relating to
price or other terms of dealing with any payor on behalf of any
physician in a Brown & Toland qualified clinically-integrated
joint arrangement.  Under this provision, Brown & Toland may be
required to submit various types of information relevant to an
assessment of whether the arrangement is likely to be
anticompetitive.

Paragraph V.A requires Brown & Toland to distribute copies of
the complaint and order to its past and present members, its
officers, directors, managers, and employees who had any
responsibility regarding Brown & Toland’s PPO network, and all
payors with whom it has been in contact, since January 1, 2001,
regarding contracting for the provision of physician services, other
than those under which it is paid a capitated (per member per
month) rate by the payor.

Paragraph V.B requires Brown & Toland to terminate, without
penalty, any payor contracts that it had entered into during the
collusive period, at any such payor’s request.  This provision
intends to eliminate the effects of Brown & Toland’s joint, price
setting behavior.  Paragraph V.C requires Brown & Toland to
send a copy of any payor’s request for termination to each
physician who participates in Brown & Toland, except for those
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physicians who participate only in contracts under which Brown
& Toland is paid a capitated (per member per month) rate by the
payor.

Paragraphs V.D-V.F require Brown & Toland, for a period of
five years after the order becomes final, to make the existence of
the complaint and order known through several methods.  Brown
& Toland must distribute copies of the complaint and order to
each physician who subsequently begins participating in Brown &
Toland, each payor who subsequently contacts Brown & Toland
regarding the provision of physicians services, except for those
contacts regarding contracts under which Brown & Toland is paid
a capitated (per member per month) rate by the payor, and each
person who subsequently becomes an officer, director, manager,
or employee of Brown & Toland with any responsibility regarding
a PPO network.  Brown & Toland must also maintain copies of
the complaint and order on its website for five years after the
order becomes final and publish, for five years after the order
becomes final, copies of the complaint and order in each annual
report.

The remaining provisions of the proposed order impose
reporting and compliance-related requirements.  Paragraph VI
requires Brown & Toland to file periodic reports with the
Commission detailing how it has complied with the order. 
Paragraph VII authorizes Commission staff to obtain access to
Brown & Toland’s records and officers, directors, or employees
for the purpose of determining or securing compliance with the
order.  Paragraph VIII mandates that the order shall terminate
twenty years from the date it becomes final.
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IN THE MATTER OF

MTS, INC., d/b/a TOWER RECORDS/BOOKS/VIDEO, ET
AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4110; File No. 0323209

Complaint, May 28, 2004--Decision, May 28, 2004

This consent order addresses the manner in which Respondents MTS, Inc.,

doing business as Tower Records/Books/Video, and Tower Direct, LLC –

(“Tower”) – which together sell music and video recordings, books, and other

entertainment products through retail stores and their Web site,

TowerRecords.com.– handle the security of personal information collected

online through their online store.  The order, among other things, prohibits

Tower – in connection with the online advertising, marketing, promotion,

offering for sale, or sale of any product or service – from misrepresenting the

extent to  which it maintains and protects the privacy, confidentiality, or security

of any personal information collected from or about consumers.  The order also

requires Tower to estab lish and maintain a comprehensive information security

program in writing that is reasonably designed to protect the security,

confidentiality, and integrity of personal information collected from or about

consumers.  In addition, the order requires Tower to obtain, within one year and

on a biannual basis thereafter for ten (10) years, an assessment and report from

a qualified, objective, independent third-party professional, certifying that (1)

Tower has in place a security program that provides protections that meet or

exceed the protections required by this order, and (2) Tower’s security program

is operating with sufficient effectiveness to provide reasonable assurance that

the security, confidentiality, and integrity of consumers’ personal information

has been protected.

Participants

For the Commission: Laura Mazzarella, James Silver, Jessica
L. Rich, and Joel Winston.

For the Respondents: Alan R. Malasky, Porter Wright Morris
& Arthur LLP.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
MTS, Inc., and Tower Direct, LLC, corporations (“Respondents”)
have violated the provisions of the Federal Trade Commission
Act, and it appearing to the Commission that this proceeding is in
the public interest, alleges:

1. Respondent MTS, Inc., is a California corporation doing
business as Tower Records/Books/Video with its principal
office or place of business at 2500 Del Monte, West
Sacramento, California 95691.  

2. Respondent Tower Direct, LLC, is a Delaware limited liability
company doing business as TowerRecords.com and is a
subsidiary of Respondent MTS, Inc.  Its principal office or
place of business is also at 2500 Del Monte, West Sacramento,
California 95691.  

3. On February 9, 2004, Respondents and related entities filed
voluntary petitions for relief under the reorganization
provisions of Chapter 11 of the Bankruptcy Code, Title 11
U.S.C. 101 et seq., in the United States Bankruptcy Court for
the District of Delaware, Case Nos. 04-10393-PJW through 04-
10398-PJW, 04-10400-PJW, and 04-10403-PJW through 04-
10410-PJW.  On February 10, 2004, the bankruptcy cases were
consolidated for administration, and a confirmation hearing
was set for March 15, 2004.  Pursuant to 11 U.S.C. §§ 1106
and 1107, the Respondents remain in possession of their
business and property as debtors-in-possession.

4. The acts and practices of respondents as alleged in this
complaint have been in or affecting commerce, as “commerce”
is defined in Section 4 of the Federal Trade Commission Act.

5. Respondents have marketed and sold music and video
recordings, books, and other entertainment products through
the Internet at their Web site, www.TowerRecords.com (the
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“Tower Web site”) since at least 1996.  Respondents collect
personal information from consumers who visit the Tower
Web site and purchase Tower products online.  This personal
information includes name, billing address, shipping address,
email address, telephone number, and all Tower products
purchased online – such as music and video recordings, books,
and other entertainment products – since 1996.  

6. Consumers who purchase products on the Tower Web site are
assigned an order number and interact with Respondents’ Web
site using a software program called an “application.”  One of
these applications is the Order Status application, which allows
consumers to use their order number to view their purchase
history. 

7. Since at least 1997, Respondents have disseminated or have
caused to be disseminated various privacy policies on the
Tower Web site, including but not necessarily limited to the
attached Exhibit A, containing the following statements
regarding the privacy and confidentiality of personal
information collected through Respondents’ Web site:

Security & Privacy Information

*    *    *   

Your privacy is important to us.  TowerRecords.com
is committed to safeguarding your privacy online.  We
will never share your personal information with
anyone for any reason without your explicit
permission.

*    *    *   

How does TowerRecords.com protect my personal
information?

We use state-of-the-art technology to safeguard your
personal information.  All TowerRecords.com
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employees are required to acknowledge that they
understand and will comply with this privacy policy. 
Employees who violate this policy will be subjected to
disciplinary action, up to and including termination.  

*    *    *   

What security precautions are in place to protect
the loss, misuse, or alteration of my information?
Your TowerRecords.com Account information is
password-protected.  You and only you have access to
this information . . . TowerRecords.com takes steps to
ensure that your information is treated securely and in
accordance with the relevant Terms of Service and this
Privacy Policy.  Unfortunately, no data transmission over
the Internet can be guaranteed 100% secure.  While we
strive to protect your personal information,
TowerRecords.com cannot ensure or warrant the security
or services, and you do so at your own risk.  Once we
receive your transmission, we make our best effort to
ensure its security on our systems.

Exhibit A, Tower Web Site Privacy Policy, December 2002
(emphasis in original).

8. In November and December 2002, Respondents redesigned the
“check out” portion of their Web site and rewrote the software
code for the Order Status application.  In rewriting the code,
Respondents failed to ensure that all of the code from the
original version had been rewritten and included, as
appropriate, in the new version.  As a result,  the rewritten
version of the Order Status application failed to include any 
“authentication code” to ensure that the consumer viewing
purchase history information was the consumer to whom such
information related.  The rewritten code generated an email to
consumers confirming their order and providing a URL that
they could use to check the status of their order online (the
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“Order Status URL”).  The Order Status URL contained the
order number in clear text.  

9. The omission of authentication code and the inclusion of the
order number in the Order Status URL created a commonly
known and reasonably foreseeable vulnerability in the Order
Status application often referred to as “broken account and
session management.”  Any visitor to the Tower Web site who
entered a valid order number in the Order Status URL could
view certain personal information relating to other Tower
consumers, specifically, the consumer’s name, billing and
shipping addresses, email address, phone number, whether the
product purchased was a gift, and all Tower products
purchased online.  The vulnerability lasted for eight days and
was exploited by a number of visitors to the site.  In December
2002, personal information relating to approximately 5,225
consumers was accessed by unauthorized users, and at least
two Internet chat rooms contained postings about the
vulnerability as well as comments about some consumers’
purchases. 

10. Respondents created this vulnerability by failing to
implement procedures that were reasonable and appropriate
to detect and prevent vulnerabilities in their Web site and
applications, including reasonable and appropriate
procedures for writing and revising Web-application code. 
Among other things, Respondents failed to:  implement
appropriate checks and controls on the process of writing
and revising Web applications; adopt and implement
policies and procedures regarding security tests for its Web
applications; and provide appropriate training and oversight
for their employees regarding Web application
vulnerabilities and security testing.

11. The security risks associated with broken account and
session management are widely known in the information
technology industry, as are simple, publicly available
measures to prevent such vulnerabilities.  Security experts
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have been warning the industry about these vulnerabilities
since at least 2000, when at least one security organization
also developed and made freely available security education
materials which could alert industry about how to prevent
such vulnerabilities.  

12. Through the means described in Paragraph 7, Respondents
have represented, expressly or by implication, that they
implemented measures reasonable and appropriate under the
circumstances to maintain and protect the privacy and
confidentiality of personal information obtained from or
about consumers through the Tower Web site.  

13. In truth and in fact, Respondents did not implement
measures reasonable and appropriate  under the
circumstances to maintain and protect the privacy and
confidentiality of personal information obtained from or
about consumers through the Tower Web site.  In particular,
as set forth in Paragraph 10, Respondents failed to
implement procedures that were reasonable and appropriate
to detect and prevent vulnerabilities in their Web site and
applications, including reasonable and appropriate
procedures for writing and revising Web-application code. 
Therefore, the representation set forth in Paragraph 12 was
false or misleading.

14. The acts and practices of Respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in
or affecting commerce in violation of Section 5(a) of the
Federal Trade Commission Act.  

THEREFORE, the Federal Trade Commission, on this twenty-
eighth day of May, 2004, has issued this complaint against
Respondents.
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Exhibit A



Welcome to TowerRecords. com! Already a customer? 
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Security & Privacy
Information

Return to Main Help
Paae

TowerRecords.com Commitment to Safe Internet ShoDDina

We guarantee that every order you place with TowerRecords.
com wil be safe

and secure. We offer 128-bit SSL encryption, which encrypts your Personal

and credit card information as it is transferred over the Internet.

We electronically verify each order with the .credit company at the moment 
is placed; returning an order confirmed message only if the issuing bank

authorizes it. Our experienced staff then manually checks all orders which
stil appear unusual, canceiing any we feel are not valid. 

In the event of unauthorized use of your credit card, federal law states that
you wil not be liable for more than $50 of fraudulent charges.
TowerRecords.com wil cover this liabilty, up to $50, as long as the following

is true:

1. You have reported the fraudulent use to the issuing bank of your
credit card according to their reporting rules and procedures.

2. The unauthorized use of your credit card resulted through no fault ofyour own. 
3. The credit card number was obtained from pur(:hases made at

TowerRecords.com while using our secure server.

Shopping online with TowerRecords.com is perfectly safe. Give it a try!

Return To the Top

Cookies

Cookies are small files containing alphanumeric identifiers that we 
transfer

through your web browser to your computer s hard drive in order for our

systems to recognize your browser. We use cookies to enhance your
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information captured makes it pos$ible for us to:

Keep track of items in your shopping bag during current and future
visits to TowerRecords.com
Remember information so you don t have to re-enter it each time you
visit the TowerRecords.com site 
Speed navigation
Provide you with custom tailored content

Monitor the effectiveness of our marketing email campaigns
Monitor total number of visitors, pages viewed, and other aggregateG '
Track your entries, submissions, and status in some of our
promotions, sweepstakes and contests

Most browsers automaticaliyaccept cookies, but you can choose to have your
browser warn you every time a cookie is being sent to you, or you can
disable cookies altogether. It is possible to shop our site without enabling

cookies on your browser. The "help" portion of the toolbar on most browsers
wil tell you how to modify your cookie settings. Please note: If you turn off
the cookies feature, you wil not be able to take advantage of all the special
features that TowerRecords.com offers. 
Return To the TOD

Your Personal Information

What Dersonal information do we collect?
How is your Dersonal information used?
Who is collectina your Dersonal information?
With whom is your Dersonal information shared?
What choices do I have on the collection. use and distribution of my
Dersonal information?
How can I access. uDdate or delete mv oersonal information?
How does TowerRecords.com Drotect vour Dersonal information?
What kind of securitY Drecautions are in Dlace to orotect the loss.
misuse. or alteration of your oersonal information?
What else yOU should know about vour online Drivacv?

Your privacy is important to us. TowerRecords.com is committed to 
safeguarding your privacy online. We wil never share your personal
information with anyone for any reason without your explicit permission.

Please read the following policy to understand how your personal information
wil betreated as you make full use of our many offerings.

What personal information do we collect?
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registration. .

In addition to registration we may ask you for personal information at other

times, including (but not limited to) when you enter a sweepstakes, contes
or promotion sponsored by TowerRecords.com and/or our many partners; 
and when you report a problem with one of our sites. or services.

If you contact TowerRecords.com, we may keep a record of that
correspondence. Occasionally we ask users to complete surveys used for

research purposes to improve and enhance TowerRecords.com. Wherever

TowerRecords.com collect personal information , we make an effort to
include a link our Privacy Policy. 

Return To Ouestions

HQW does TowerRecords.com use my information?
The primary goal in collecting personal information is to provide you with
personalized services and interactive communications.

Who is collecting information? 
When asked for personal information at TowerRecords.com, you are sharing

that information with TowerRecords.com alone. However, some data
collected during a promotion may be shared with the sponsor. If data wil be
shared, you wil be notified prior to the time of data collecion or transfer.

You can decide not to participate in the promotion if you don t want your data
to be shared.

With whom does TowerRecords.com share my information?
TowerRecords.com does not sell, trade or rent your personal information to
others. We wil not disclose any of your personally identifiable information
except when we have your permission or under special circumstances, such
as when we believe in good faith that the law requires it. The exception:
TowerRecords.com may share your personal information with our contractors
to improve services to you, but only if the contractor agrees to keep such
information confidential. 
Return To Questions

What choices do I have on the collection, use, and distribution of mypersonal information? 
You can instruct us to have your name and address remov.ed from our

mailing list at any time.

How can I access, update or delete my personal information?
You may edit your TowerRecords.com Account information at any time by
using your email address and password. Your TowerRecords.com Account can

be deleted or deactivated, but doing so wil result in not being able to access
any members-only areas of TowerRecords.com.



How does TowerRecords.com protect my personal information?
We use state-of-the-art technology to safeguard your personal information.
All TowerRecords.com employees are required to acknow that they
understand and wil comply with this privacy policy. Employees who violate
this policy wil be subjected to disciplinary action, up to, and includingtermination. 
Return To Questions

What security precautions are in place to protect the loss, misuse, or
alteration of my information? 
Your TowerRecords.com Account information is password-protected. You and
only you have access to this information. You may edit your
TowerRecords.com Account information by using your email address and
password.

TowerRecords.com takes steps to ensure that your information is treated
securely and in accordance with the relevant Terms of Service and this
Privacy Policy. Unfortunately, no data transmission over the Internet (:an be
guaranteed to be 100% secure. While we strive to protect your personal
information, TowerRecords.com cannot ensure or warrant the security or
services, and you do so at your own risk. Once we receive your transmission,
we make our best effort to ensure its sec rity on our systems.

What else should I know about my pr vacy?
Please keep in mind that whenever you voluntarily disclose personal
information online (messag boards, email, chat areas, etc.) - that
information can be collected and used by others. You are solely responsible
for maintaining the secrecy of your passwords and/or any account
information. Please be careful and responsible whenever you are online.

Return To the TOD

Password Protection

If you forget the password you created for your TowerRecords.com Account
and the "hint" feature doesn t help you remember it, you can request that
your password be emailed to you by typing your username in 

here . Your

password can only be sent to the email address you provided on your
account. 

If you receive a password reminder via email and you have not requested it,

another customer may have made a typographical error when trying to sign
in to their account. In such a situation, your password can only be sent to
you, and never another user.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the Respondents
named in the caption hereof, and the Respondents having been
furnished thereafter with a copy of a draft Complaint that the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge the Respondents with violation of the
Federal Trade Commission Act, 15 U.S.C. § 45 et seq;

The Respondents, their attorney, and counsel for the
Commission having thereafter executed an Agreement Containing
Consent Order (“Consent Agreement”), an admission by the
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the
Respondents have violated the said Act, and that a Complaint
should issue stating its charges in that respect, and having
thereupon accepted the executed Consent Agreement and placed
such Consent Agreement on the public record for a period of
thirty (30) days, now in further conformity with the procedure
described in Section 2.34 of its Rules, the Commission hereby
issues its Complaint, makes the following jurisdictional findings
and enters the following Order:

1. Respondent MTS, Inc., d/b/a Tower Records/Books/Video,
is a California corporation with its principal office or place of
business at 2500 Del Monte, West Sacramento, California 95691. 
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2. Respondent Tower Direct, LLC, d/b/a TowerRecords.com,
is a Delaware limited liability company and a subsidiary of
Respondent MTS, Inc.  Its principal office or place of business is
also at 2500 Del Monte, West Sacramento, California 95691.  

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the Respondents, and the
proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall
apply:  

1. “Personal information” shall mean individually identifiable
information from or about an individual consumer including, but
not limited to:  (a) a first and last name; (b) a home or other
physical address, including street name and name of city or town;
(c) an email address or other online contact information, such as
an instant messaging user identifier or a screen name that reveals
an individual’s email address; (d) a telephone number; (e) a Social
Security number; (f) a persistent identifier, such as a customer
number held in a “cookie” or processor serial number, that is
combined with other available data that identifies an individual
consumer; or (g) any other information from or about an
individual consumer that is combined with (a) through (f) above.  

2. Unless otherwise specified, “Respondents” shall mean
MTS, Inc., and its successors and assigns (including the
reorganized debtor or any entity in which property of the
bankruptcy estate vests pursuant to any confirmed plan) officers,
agents, representatives, and employees; Tower Direct, LLC, and
its successors and assigns (including the reorganized debtor or any
entity in which property of the bankruptcy estate vests pursuant to
any confirmed plan), officers, agents, representatives, and 
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employees; and both of them and their successors and assigns,
officers, agents, representatives, and employees.  

3. “Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

I.

IT IS ORDERED that Respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
with the online advertising, marketing, promotion, offering for
sale, or sale of any product or service, in or affecting commerce,
shall not misrepresent in any manner, expressly or by implication,
the extent to which Respondents maintain and protect the privacy,
confidentiality, or security of any personal information collected
from or about consumers. 

II.

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the online advertising, marketing, promotion,
offering for sale, or sale of any product or service, in or affecting
commerce, shall, no later than the date of service of this order,
establish and implement, and thereafter maintain, a
comprehensive information security program that is reasonably
designed to protect the security, confidentiality, and integrity of
personal information collected from or about consumers.  Such
program, the content and implementation of which must be fully
documented in writing, shall contain administrative, technical, and
physical safeguards appropriate to Respondents’ size and
complexity, the nature and scope of Respondents’ activities, and
the sensitivity of the personal information collected from or about
consumers, including:  

A. the designation of an employee or employees to
coordinate and be accountable for the information security
program.  
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B. the identification of material internal and external risks to
the security, confidentiality, and integrity of personal information
that could result in the unauthorized disclosure, misuse, loss,
alteration, destruction, or other compromise of such information,
and assessment of the sufficiency of any safeguards in place to
control these risks.  At a minimum, this risk assessment should
include consideration of risks in each area of relevant operation,
including, but not limited to:  (1) employee training and
management; (2) information systems, including network and
software design, information processing, storage, transmission,
and disposal; and (3) prevention, detection, and response to
attacks, intrusions, or other systems failures.  

C. the design and implementation of reasonable safeguards
to control the risks identified through risk assessment, and regular
testing or monitoring of the effectiveness of the safeguards’ key
controls, systems, and procedures.

D. the evaluation and adjustment of Respondents’
information security program in light of the results of the testing
and monitoring required by subparagraph C, any material changes
to Respondents’ operations or business arrangements, or any other
circumstances that Respondents know or have reason to know
may have a material impact on the effectiveness of their
information security program.  

III.  

IT IS FURTHER ORDERED that Respondents obtain an
assessment and report (an “Assessment”) from a qualified,
objective, independent third-party professional, using procedures
and standards generally accepted in the profession, within one
hundred and eighty (180) days after service of the order, and
biannually thereafter for ten (10) years after service of the order
that:  
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A. sets forth the specific administrative, technical, and
physical safeguards that Respondents have implemented and
maintained during the reporting period;

B. explains how such safeguards are appropriate to
Respondents’ size and complexity, the nature and scope of
Respondents’ activities, and the sensitivity of the personal
information collected from or about consumers; 

C. explains how the safeguards that have been implemented
meet or exceed the protections required by Paragraph II of this
order; and

D. certifies that Respondents’ security program is
operating with sufficient effectiveness to provide reasonable
assurance that the security, confidentiality, and integrity of
personal information is protected and, for biannual reports, has so
operated throughout the reporting period.

Each Assessment shall be prepared by a person qualified as a
Certified Information System Security Professional (CISSP) or
holding Global Information Assurance Certification from the
SysAdmin, Audit, Network, Security Institute, or by a similarly
qualified person or organization approved by the Associate
Director for Enforcement, Bureau of Consumer Protection,
Federal Trade Commission.
  
Respondents shall provide the first Assessment, as well as all: 
plans, reports, studies, reviews, audits, audit trails, policies,
training materials, and assessments, whether prepared by or on
behalf of Respondents, relied upon to prepare such Assessment to
the Associate Director for Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C. 20580,
within ten (10) days after the Assessment has been prepared.  All
subsequent biannual Assessments shall be retained by the
Respondents until the order is terminated and provided to the
Associate Director of Enforcement within ten (10) days of request. 
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IV.

IT IS FURTHER ORDERED that Respondents shall maintain,
and upon request make available to the Federal Trade
Commission for inspection and copying, a print or electronic copy
of each document relating to compliance, including but not
limited to:

A. for a period of five (5) years:

1. a sample copy of each different print, broadcast, cable, or
Internet advertisement, promotion, information collection form,
Web page, screen, email message, or other document containing
any representation regarding Respondents’ online collection, use,
and security of personal information from or about consumers. 
Each Web page copy shall be dated and contain the full URL of
the Web page where the material was posted online.  Electronic
copies shall include all text and graphics files, audio scripts, and
other computer files used in presenting the information on the
Web.  Provided, however, that after creation of any Web page or
screen in compliance with this order, Respondents shall not be
required to retain a print or electronic copy of:  (1) any amended
Web page or screen to the extent that the amendment does not
affect Respondents’ compliance obligations under this order; or
(2) any Web page or screen that contains a hypertext link to
Respondents’ privacy policy, but otherwise does not relate to
Respondents’ compliance obligations under this order.    

2. any documents, whether prepared by or on behalf of
Respondents, that contradict, qualify, or call into question
Respondents’ compliance with this order; and

B. for a period of three (3) years after the date of preparation of
each biannual Assessment required under Paragraph III of this
order:  all plans, reports, studies, reviews, audits, audit trails,
policies, training materials, and assessments, whether prepared by
or on behalf of Respondents, relating to Respondents’ compliance 
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with Paragraphs II and III of this order for the compliance period
covered by such biannual Assessment. 

V.

IT IS FURTHER ORDERED that Respondents shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having managerial responsibilities
relating to the subject matter of this order.  Respondents shall
deliver this order to such current personnel within thirty (30) days
after service of this order, and to such future personnel within
thirty (30) days after the person assumes such position or
responsibilities.

VI.

IT IS FURTHER ORDERED that Respondents shall notify the
Commission at least thirty (30) days prior to any change in either
corporation that may affect compliance obligations arising under
this order, including, but not limited to, a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition
following the dismissal or closing of the current bankruptcy cases;
or a change in either corporate name or address.  Provided,
however, that, with respect to any proposed change in either
corporation about which either Respondent learns less than thirty
(30) days prior to the date such action is to take place,
Respondents shall notify the Commission as soon as is practicable
after obtaining such knowledge.  All notices required by this
Paragraph shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, Washington, D.C. 20580.  
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VII.

IT IS FURTHER ORDERED that Respondents shall, within
one hundred and eighty (180) days after service of this order, and
at such other times as the Commission may require, file with the
Commission an initial report, in writing, setting forth in detail the
manner and form in which they have complied with this order.  

VIII.  

This order will terminate on May 28, 2024, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. any Paragraph in this Order that terminates in less
than twenty (20) years;

B. this Order’s application to any Respondent that is not
named as a defendant in such complaint; and

C. this Order if such complaint is filed after the Order has
terminated pursuant to this Paragraph.  

Provided, further, that if such complaint is dismissed or a federal
court rules that the Respondents did not violate any provision of
the Order, and the dismissal or ruling is either not appealed or
upheld on appeal, then the Order will terminate according to this
Paragraph as though the complaint had never been filed, except
that the Order will not terminate between the date such complaint
is filed and the later of the deadline for appealing such dismissal
or ruling and the date such dismissal or ruling is upheld on appeal. 
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Analysis of Proposed Consent Order to Aid Public Comment

The Federal Trade Commission has accepted a consent
agreement, subject to final approval, from MTS, Inc., and Tower
Direct, LLC (“Tower”).  Tower sells music and video recordings,
books, and other entertainment products through retail stores and
its Web site, TowerRecords.com.  

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons.  Comments received during this period will become part
of the public record.  After thirty (30) days, the Commission will
again review the agreement and the comments received and will
decide whether it should withdraw from the agreement and take
other appropriate action or make final the agreement’s proposed
order.  

This matter concerns alleged representations about the security
of personal information collected online through
TowerRecords.com, Tower’s online store.  According to the
Commission’s complaint, Tower offers its online customers an
order status page that allows customers to confirm their orders and
view their order information.  In December 2002, Tower
redesigned the “check out” portion of its Web site, including the
order status page.  As alleged in the Commission’s complaint, the
redesigned version of the order status page contained a security
flaw that allowed any user of the site that entered a valid order
number to view the personal identifying information and order
history of the Tower customer who placed the order, including
name, email address, billing address, shipping address, telephone
number, and items ordered since 1996.  

The complaint charges that Tower falsely represented that it
implemented reasonable and appropriate measures to protect the
privacy and confidentiality of personal information.  In particular,
the complaint alleges that Tower failed to implement procedures
that were reasonable and appropriate to detect and prevent
vulnerabilities in its Web site, including reasonable and
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appropriate procedures for writing and revising Web-application
code.  

The proposed order applies to Tower’s collection and storage
of personal information from or about consumers in connection
with its online business.  It contains provisions designed to
prevent Tower from future engagement in practices similar to
those alleged in the complaint.  The proposed order is
substantially similar to the orders obtained by the Commission in
the cases of Eli Lilly, Inc., FTC Docket No. C-4047 (May 8,
2002); Microsoft Corp., FTC Docket No. C-4069 (Dec. 20, 2002);
and Guess, Inc., FTC Docket No. C-4091 (July 30, 2003). 

Part I of the proposed order prohibits Tower, in connection
with the online advertising, marketing, promotion, offering for
sale, or sale of any product or service, from misrepresenting the
extent to which it maintains and protects the privacy,
confidentiality, or security of any personal information collected
from or about consumers.  

Part II of the proposed order requires Tower to establish and
maintain a comprehensive information security program in writing
that is reasonably designed to protect the security, confidentiality,
and integrity of personal information collected from or about
consumers.  The security program must contain administrative,
technical, and physical safeguards appropriate to Tower’s size and
complexity, the nature and scope of its activities, and the
sensitivity of the personal information collected from or about
consumers.  Specifically, the order requires Tower to:

• Designate an employee or employees to coordinate and be
accountable for the information security program;

• Identify material internal and external risks to the security,
confidentiality, and integrity of customer information that
could result in the unauthorized disclosure, misuse, loss,
alteration, destruction, or other compromise of such
information, and assess the sufficiency of any safeguards in
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place to control these risks.  At a minimum, this risk
assessment must include consideration of risks in each area of
relevant operation.  

• Design and implement reasonable safeguards to control the
risks identified through risk assessment, and regularly test or
monitor the effectiveness of the safeguards’ key controls,
systems, and procedures.  

• Evaluate and adjust its information security program in light of
the results of testing and monitoring, any material changes to
its operations or business arrangements, or any other
circumstances that Tower knows or has reason to know may
have material impact on its information security program.  

Part III of the proposed order requires that Tower obtain within
one year, and on a biannual basis thereafter for ten (10) years, an
assessment and report from a qualified, objective, independent
third-party professional, certifying that:  (1) Tower has in place a
security program that provides protections that meet or exceed the
protections required by Part II of this order; and (2) Tower’s
security program is operating with sufficient effectiveness to
provide reasonable assurance that the security, confidentiality, and
integrity of consumers’ personal information has been protected.

Parts IV through VII of the proposed order are reporting and
compliance provisions.  Part IV requires Tower to retain
documents relating to compliance.  For most records, the order
requires that the documents be retained for a five-year period.  For
the assessments and supporting documents, Tower must retain the
documents for three years after the date that each assessment is
prepared.  Part V requires dissemination of the order now and in
the future to persons with responsibilities relating to the subject
matter of the order.  Part VI ensures notification to the FTC of
changes in corporate status.  Part VII mandates that Tower submit
compliance reports to the FTC.  Part VIII is a provision
“sunsetting” the order after twenty (20) years, with certain
exceptions.  
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The purpose of this analysis is to facilitate public comment on
the proposed order.  It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.
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IN THE MATTER OF

AMERICAN AIR LIQUIDE, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE

COMM ISSION ACT

Docket C-4109; File No. 0410020

Complaint, April 29, 2004--Decision, June 29, 2004

This consent order addresses the acquisition by Respondent L’Air Liquide, S.

A., a world leader in industrial and medical gases and related equipment, of

Messer Griesheim GmbH (“MGI”) – which produces and sells industrial gases

in the United States – and the subsequent transfer of MGI to  L’Air Liquide’s

wholly-owned subsidiary, Respondent American Air Liquide, whose own

United States subsidiary produces and supplies oxygen, nitrogen, argon, and

many other industrial gases to customers for numerous applications in the

petrochemical, manufacturing, and  fabrication industries and the medical field. 

The order, among o ther things, requires Respondent American Air Liquide to

divest the air separation units and related assets currently owned and operated

by MGI in Vacaville, California; Irwindale, California; San Antonio, Texas;

Westlake, Louisiana; DeLisle, Mississippi; and Waxahachie, Texas to an

acquirer approved by the Commission.  An accompanying O rder to Hold

Separate requires American Air Liquide to preserve the air separation units as

viable, competitive and ongoing operations until the divestiture is achieved.

Participants

For the Commission: Christina R. Perez, James E. Southworth,
Tammy L. Imhoff, Richard A. Levy, Eli Barach, Joseph Eckhaus,
Michael R. Moiseyev, Elizabeth A. Piotrowski, Charlotte Wojcik,
Jeffrey H. Fischer and Mark W. Frankena.

For the Respondent: George Cary and Brian Byrne, Cleary,
Gottlieb, Steen & Hamilton.

COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton
Act, and by virtue of the authority vested in it by said Acts, the
Federal Trade Commission (“Commission”), having reason to
believe that the proposed acquisition by L’Air Liquide, Sociéte
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Anonyme à Directoire et Conseil de Surveillance pour L’Etude et
L’Exploitation des Procédés George Claude (“L’Air Liquide”) of
Messer Griesheim GmbH, a subsidiary of Messer Grieshem
Group GmbH & Co. KGaA and subsequent transfer of Messer
Griesheim Industries, Inc. (“MGI”) to Respondent American Air
Liquide, Inc., a corporation subject to the jurisdiction of the
Commission, is in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18 and Section 5 of the Federal Trade
Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, and it
appearing to the Commission that a proceeding in respect thereof
would be in the public interest, hereby issues its Complaint,
stating its charges as follows: 

I.  RESPONDENT

1. Respondent American Air Liquide, Inc. is a wholly-owned
subsidiary of L’Air Liquide, and is a corporation existing under
and by virtue of the laws of the United States, with its principal
executive offices located at 46409 Landing Parkway, Fremont,
California, 94538.  American Air Liquide operates in the United
States both directly and through its wholly-owned subsidiary, Air
Liquide America L.P.

2. Respondent, through its subsidiary Air Liquide America
L.P., is engaged in, among other things, the production and sale of
industrial gases including, but not limited to, liquid oxygen, liquid
nitrogen and liquid argon.

3. Respondent is, and at all times relevant herein has been,
engaged in commerce as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation
whose business is in or affects commerce as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.
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II. ACQUIRED COMPANY

4. Messer Griesheim GmbH is a wholly-owned indirect
subsidiary of Messer Griesheim Group GmbH & Co. KGaA
(“Messer Griesheim Group”).  Messer Griesheim Group is a
corporation organized, existing and doing business under and by
virtue of the laws of Germany, with its office and principal place
of business located at Fuetingsweg 34, 47805 Krefeld, Germany. 
Messer Griesheim Group operates in the United States through
MGI, a wholly-owned subsidiary existing under and by virtue of
the laws of the United States and with its principal executive
offices located at 3 Great Valley Parkway, Malvern, Pennsylvania,
19355.

5. Messer Griesheim Group and MGI are engaged in, among
other things, the production and sale of industrial gases including,
but not limited to, liquid oxygen, liquid nitrogen, and liquid argon.

6. MGI is, and at all times relevant herein has been, engaged
in commerce as “commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation
whose business is in or affecting commerce as “commerce” is
defined in Section 4 of the FTC Act, as amended, 15 U.S.C. § 44.

III. THE ACQUISITION 

7. Pursuant to a sale and purchase agreement dated January
19, 2004, L’Air Liquide agreed to acquire the entire share capital
of Messer Griesheim GmbH for an aggregate purchase price of
approximately $3.5 billion and subsequently transfer MGI to
Respondent American Air Liquide. 

IV. THE RELEVANT MARKETS

8. For purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the acquisition are
the manufacture and sale of: 
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a. liquid nitrogen; 

b. liquid oxygen; and

c. liquid argon.

9. For purposes of this Complaint, the relevant geographic
areas in which to analyze the effects of the acquisition on the
liquid oxygen and liquid nitrogen markets are:

a.  Northern California; 

b. Southern California; 

c. Southern Texas; 

d. Western Louisiana; and

e. the Central Gulf Coast.

10. For purposes of this Complaint, the relevant geographic
area in which to analyze the effects of the acquisition on the liquid
argon market is the United States, and narrower markets contained
therein, including the Western United States.  

V. THE STRUCTURE OF THE MARKETS

11. The relevant markets are highly concentrated whether
measured by Herfindahl-Hirschman Indices (“HHI”) or two-firm
and four-firm concentration ratios.  In addition, the closest
competing facilities, geographically, to MGI’s San Antonio, Texas
plant are Respondent’s Ingleside and Victoria, Texas plants, and
MGI’s Westlake plant is the closest competing facility,
geographically, to Respondent’s Beaumont, Texas plant.  

12. Respondent and MGI are actual competitors in the relevant
markets. 
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VI. BARRIERS TO ENTRY

13. New entry into the relevant markets would not occur in a
timely manner sufficient to deter or counteract the adverse
competitive effects of the acquisition because it would take over
two years for an entrant to accomplish the steps required for entry
and achieve a significant market impact.  These steps include
planning, designing and building a new air separation plant, as
well as securing contracts with enough customers to justify the
investment.

14. Entry into the relevant markets is costly, difficult and
unlikely because of, among other things, the time and cost
required to construct the air separation units that produce liquid
oxygen, liquid nitrogen, and liquid argon.  Constructing one air
separation unit large enough to be viable in the market would cost
at least $30 to $40 million, most of which is sunk.  Moreover, it is
not economically justifiable to build an air separation unit unless a
sufficient amount of the plant’s capacity has been pre-sold prior to
construction, either to an on-site customer or to liquid customers
with commitments under contract.  Such pre-sale opportunities
occur infrequently and unpredictably.

VII. EFFECTS OF THE ACQUISITION 

15. The effects of the acquisition may be to substantially
lessen competition and to tend to create a monopoly in the
relevant markets as set forth above in violation of Section 7 of the
Clayton Act, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45, in the following ways, among
others: 

a. By eliminating direct actual competition between
Respondent and MGI; 
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b. By enhancing the likelihood of collusion or
coordinated action between or among the remaining firms in
the Northern California, Southern California, and Central Gulf
Coast liquid oxygen and liquid nitrogen markets;

c. By enhancing the likelihood of collusion or coordinated
action between or among the remaining firms in the liquid
argon market;

d. By eliminating competition between the two closest
competitors, geographically, in the Southern Texas and
Western Louisiana liquid oxygen and nitrogen markets; 

e. By increasing the likelihood that Respondent would
unilaterally exercise market power in the Southern Texas and
Western Louisiana liquid oxygen and nitrogen markets; and

f. By increasing the likelihood that consumers would be
forced to pay higher prices for liquid oxygen, liquid nitrogen
and liquid argon in the relevant geographic areas.

VIII. VIOLATIONS CHARGED

16. The Acquisition agreement described in Paragraph 7
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

17. The Acquisition described in Paragraph 7, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this twenty-ninth day of April, 2004, issues
its Complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by L’Air
Liquide, Société Anonyme à Directoire et Conseil de Surveillance
pour L’Etude et L’Exploitation des Procédés Georges Claude
(“L’Air Liquide”) of Messer Griesheim GmbH, a subsidiary of
Messer Griesheim Group GmbH & Co. KGaA, and the
subsequent transfer of Messer Griesheim Industries, Inc. to
Respondent American Air Liquide, Inc. and Respondent having
been furnished thereafter with a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondent with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and its Order to Hold Separate and Maintain Assets
(“Hold Separate”) and accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, and having duly considered the comments
received from interested persons pursuant to section 2.34 of its
Rules, now in further conformity with the procedure described in
Commission Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby 
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makes the following jurisdictional findings and issues the
following Decision and Order (“Order”):

1. Respondent American Air Liquide, Inc. is a corporation
organized, existing and doing business under and by virtue
of the laws of the State of Delaware, with its office and
principal place of business located at 46409 Landing
Parkway, Fremont, California 94538.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent, and the
proceeding is in the public interest. 

ORDER

I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “American Air Liquide” or “Respondent” means American
Air Liquide, Inc., its directors, officers, employees, agents
and representatives, predecessors, successors, and assigns;
its controlled joint ventures, subsidiaries, divisions, groups
and affiliates, and the respective directors, officers,
employees, agents, representatives, successors, and assigns
of each.  

B. “Messer” means Messer Griesheim Group GmbH & Co.
KGaA, a corporation organized, existing and doing business
under and by virtue of the laws of Germany, with its office
and principal place of business located at Fuetingsweg 34,
47805 Krefeld, Germany, and its controlled joint ventures,
subsidiaries, divisions, groups and affiliates, including, but
not limited to, Messer Griesheim GmbH and Messer
Griesheim Industries, Inc. 

C. “MGI” means Messer Griesheim Industries, Inc., a
corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 3 Great
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Valley Parkway, Malvern, Pennsylvania 19355, and its
controlled subsidiaries, divisions, groups and affiliates.

D. “Acquirer” means the entity who acquires the Atmospheric
Gases Divestiture Assets and Businesses pursuant to
Paragraph II. or Paragraph III. of this Order.

E. “Acquisition” means the acquisition by L’Air Liquide of the
entire share capital of Messer Griesheim GmbH, as
described in the Sale and Purchase Agreement dated as of
January 19, 2004, between Messer Griesheim Holding AG,
Messer, Messer Griesheim GmbH, Messer Industrie GmbH,
Air Liquide International S.A. and L’Air Liquide
(“Acquisition Agreement”), including the subsequent
transfer of MGI to American Air Liquide.

F. “Atmospheric Gases” means oxygen, nitrogen, and argon.

G. “Atmospheric Gases Divestiture Assets and Businesses”
means the Divested Atmospheric Gases Plants, and
includes all of Messer’s interests in all tangible and
intangible assets, business and goodwill used at or directly
associated with the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the Divested
Atmospheric Gases Plants including, but not limited to:

1. all real property interests, including rights, title and
interests in and to owned or leased property, together
with all buildings, improvements, appurtenances,
licenses and permits;

2. all inventory; supplies; machinery; equipment; fixtures;
furniture; tools and other tangible personal property,
including vehicles and other distribution equipment
(including trucks, tractors, trailers, rail cars and ISO
containers); dispatch facilities and equipment (including,
at the option of the Acquirer, the Planning and Logistics
facility located in Chattanooga, Tennessee); storage
tanks, vessels and cylinders; and equipment located at the
facilities of customers whose supply agreements are
divested to the Acquirer, including but not limited to
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storage tanks, vessels and cylinders; 

3. all spare parts located at the Divested Atmospheric Gases
Plants; and, at the option of the Acquirer, any shared
critical spare parts for any of the Divested Atmospheric
Gases Plants that are stored at any other location;

4. all customer lists and customer databases; provided,
however, that Respondent may redact such customer lists
and customer databases to retain information regarding
customer supply arrangements not divested to the
Acquirer; 

5. on a non-exclusive basis, all vendor lists, catalogs, sales
promotion literature and advertising materials;

6. non-exclusive rights and licenses to, and copies of, all
research materials, inventions, technology and
intellectual property, including but not limited to,
patents, trade secrets and know-how, necessary to service
customers as currently served or operate the Atmospheric
Gases Divestiture Assets and Businesses at no less than
the rate of operation (including, but not limited to, rates
of production and sales) as of the Effective Date of
Divestiture;

7. at the option of the Acquirer, non-exclusive rights to all
management information systems software, supply chain
management software, dispatch, logistics and production
software and any other software or proprietary
information necessary to service customers as currently
served or operate the Atmospheric Gases Divestiture
Assets and Businesses at no less than the rate of
operation (including, but not limited to, rates of
production and sales) as of the Effective Date of
Divestiture;

8. non-exclusive rights to and copies of all technical
information, specifications, designs, drawings, processes
and quality control data;
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9. rights to or in any or all existing Atmospheric Gases
customer supply agreements for which the customer has
been ordinarily supplied by one or more of the Divested
Atmospheric Gases Plants from July 1, 2003, to the
Effective Date of Divestiture; provided, however, that, at
the option of the Acquirer and with the prior approval of
the Commission, the Acquirer may substitute an
alternative package of customer supply agreements;

10. to the extent transferable or assignable, and, in the
case of company-wide contracts, divisible, rights to
and in all contracts and agreements, other than
customer supply agreements, related to the
production, refinement, distribution, marketing or sale
of Atmospheric Gases at the Divested Atmospheric
Gases Plants including but not limited to dealer,
distributor, supply, power and utility contracts;

11. all customer and governmental approvals, consents,
licenses, permits, waivers or other authorizations held
by Messer for the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the
Divested Atmospheric Gases Plants;

12. all rights under warranties and guarantees, express or
implied;

13. all books, records and files; provided, however, that if
such books, records and files also contain information
relating to the production, refinement, distribution,
marketing or sale of products at plants other than the
Divested Atmospheric Gases Plants, then only those
portions of the books, records and files relating to the
Divested Atmospheric Gases Plants shall be included;
and, provided further, that Respondent may retain a
copy of any books and records that it is required by
law to retain; and

14. all items of prepaid expense. 
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Provided, however, “Atmospheric Gases Divestiture Assets
and Businesses” does not include:

a. Messer’s proprietary trade name and trademarks and
any other rights to distribute or sell any items
containing Messer’s name or logo;

b. any Atmospheric Gases Plant or production facility
other than the Waxahachie Plant, the Westlake Plant,
the San Antonio Plant, the De Lisle Plant, the
Vacaville Plant and the Irwindale Plant;

c. any computers, servers, or telecommunications
equipment shared through local and/or wide area
telecommunications systems that are not physically
located at the facilities associated with the
Atmospheric Gases Divestiture Assets and
Businesses;

d. the offices located at the Malvern, Pennsylvania
headquarters; 

e. the Planning and Logistics facility located in
Richmond, Virginia;

f. Messer’s specialty gases plant located in Houston,
Texas;

g. Messer’s interest in the San Diego, California storage
depot formerly served by Cryoinfra’s Atmospheric
Gases plant in Tijuana, Mexico;

h. contractual rights to supply products other than those
products produced at the Divested Atmospheric Gases
Plants; and

i. contractual rights to supply oxygen, nitrogen and other
products to customers ordinarily supplied with argon,
but not oxygen or nitrogen, by one or more of the
Divested Atmospheric Gases Plants from July 1,
2003, to the Effective Date of Divestiture.
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H. “Atmospheric Gases Plant” means a facility that produces
Atmospheric Gases.

I. “Commission” means the Federal Trade Commission.

J. “De Lisle Plant” means Messer’s Atmospheric Gases Plant
located in De Lisle, Mississippi.

K. “Divested Atmospheric Gases Plants” means the
Waxahachie Plant, the Westlake Plant, the San Antonio
Plant, the De Lisle Plant, the Vacaville Plant and the
Irwindale Plant.

L. “Effective Date of Divestiture” means the date on which the
mandated divestiture of the Atmospheric Gases Divestiture
Assets and Businesses occurs.

M. “Held Separate Business” means the Atmospheric Gases
Divestiture Assets and Businesses and all Held Separate
Business Employees. 

N. “Held Separate Business Employees” means all full-time,
part-time, or contract employees whose duties take place
at, or primarily relate to, the Held Separate Business or
have taken place at, or primarily related to, the Held
Separate Business at any time during the period
commencing twelve months prior to the Effective Date of
Divestiture, as well as all of the employees listed in
Confidential Appendix A attached to this Order.

O. “Irwindale Plant” means Messer’s Atmospheric Gases
Plant located in Irwindale, California.

P. “Key Divestiture Employees” means those Employees
identified in Confidential Appendix B attached to this
Order.

Q. “San Antonio Plant” means Messer’s Atmospheric Gases
Plant located in San Antonio, Texas.
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R. “Vacaville Plant” means Messer’s Atmospheric Gases Plant
located in Vacaville, California.

S. “Waxahachie Plant” means Messer’s Atmospheric Gases
Plant located in Waxahachie, Texas.

T. “Westlake Plant” means Messer’s Atmospheric Gases Plant
located in Westlake, Louisiana.

II.

IT IS FURTHER ORDERED that:

A. Respondent shall divest, within six (6) months from the
date this Order becomes final, the Atmospheric Gases
Divestiture Assets and Businesses to a single Acquirer that
receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission,
absolutely and in good faith and at no minimum price.  

B. Respondent shall:

1. not later than forty-five (45) days before the Effective
Date of Divestiture, (a) provide to the Acquirer a list of
all Held Separate Business Employees; (b) allow the
Acquirer to interview any Held Separate Business
Employees; and (c) subject to compliance with all laws,
allow the Acquirer to inspect the personnel files and
other documentation relating to such Held Separate
Business Employees;

2. not later than thirty (30) days before the Effective Date of
Divestiture, provide an opportunity for the Acquirer to
(a) meet personally, and outside the presence or hearing
of any employee or agent of Respondent, with any one or
more of the Held Separate Business Employees; and (b)
make offers of employment to any one or more of the
Held Separate Business Employees;

3. not directly or indirectly interfere with the Acquirer’s
offer of employment to any one or more of the Held
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Separate Business Employees, not directly or indirectly
attempt to persuade any one or more of the Held Separate
Business Employees to decline any offer of employment
from the Acquirer, and not offer any incentive to any of
the Held Separate Business Employees to decline
employment with the Acquirer;

4. irrevocably waive any legal or equitable right to deter any
Held Separate Business Employee from accepting
employment with Acquirer, including, but not limited to,
waiving any non-compete or confidentiality provisions of
employment or other contracts with Respondent that
relate to Atmospheric Gases;

5. not interfere with the employment by the Acquirer of any
Held Separate Business Employee;

6. continue employee benefits to Held Separate Business
Employees until the Effective Date of Divestiture
consistent with the requirements of the Acquisition
Agreement and the employee benefits provided to other
similarly situated Messer employees that become
employees of the Respondent after the Effective Date of
Divestiture, including regularly scheduled or merit raises
and bonuses, regularly scheduled vesting of all pension
benefits, and reimbursement of relocation expenses; 

7. provide a retention incentive bonus to Key Divestiture
Employees who accept employment with the Acquirer,
equal to ten (10) percent of such employees’ annual
salary to be paid upon the employees’ completion of one
(1) year of continuous employment with the Acquirer
after the Effective Date of Divestiture; 

8. subject to the provisions of Paragraph II.B.9. below, for a
period of one (1) year from the Effective Date of
Divestiture, Respondent shall not, directly or indirectly,
solicit, induce, or attempt to solicit or induce any Held
Separate Business Employees who have accepted offers
of employment with the Acquirer to terminate their
employment with the Acquirer; provided, however, a
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violation of this provision will not occur if: (1) the
individual’s employment has been terminated by the
Acquirer; (2) Respondent advertises for employees in
newspapers, trade publications, or other media not
targeted specifically at the employees; or (3) Respondent
hires employees who apply for employment with
Respondent, as long as such employees were not
solicited by Respondent in violation of this paragraph;
and

9. notwithstanding the provisions of Paragraph II.B.8.
above, for a period of six (6) months from the Effective
Date of Divestiture, Respondent shall not employ or
make offers of employment to any Held Separate
Business Employees who have accepted offers of
employment with the Acquirer unless any such
individual’s employment with the Acquirer has been
terminated by the Acquirer.

C. In the event that Respondent is unable to satisfy all
conditions necessary to divest any intangible asset that is a
permit, license, or right granted by any governmental
authority, Respondent shall provide such assistance as the
Acquirer may reasonably request in the Acquirer’s efforts to
obtain a comparable permit, license or right.  In the event
that Respondent is unable to satisfy all conditions necessary
to divest any other intangible asset (including a contractual
right), Respondent shall, with the acceptance of the
Acquirer and the prior approval of the Commission,
substitute equivalent assets or arrangements.

D. The purpose of the divestiture of the Atmospheric Gases
Divestiture Assets and Businesses, and of the other
provisions of this paragraph, is to ensure the continued
operation of the Atmospheric Gases Divestiture Assets and
Businesses as a viable, ongoing business by an Acquirer that
has the ability and incentive to invest and compete in the
production, distribution, marketing and sale of

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

483                              



Atmospheric Gases sold in liquid form, and to remedy the
lessening of competition resulting from the Acquisition as
alleged in Commission’s Complaint.

III.

IT IS FURTHER ORDERED that:

A. If Respondent has not divested the Atmospheric Gases
Divestiture Assets and Businesses as required by Paragraph
II. of this Order, the Commission may appoint a trustee to
divest (“Divestiture Trustee”) the Atmospheric Gases
Divestiture Assets and Businesses in a manner that satisfies
the requirements of Paragraph II.  In the event that the
Commission or the Attorney General brings an action
pursuant to § 5(l) of the Federal Trade Commission Act, 15
U.S.C. § 45(l), or any other statute enforced by the
Commission, Respondent shall consent to the appointment
of a Divestiture Trustee in such action to divest the relevant
assets in accordance with the terms of this Order.  Neither
the appointment of a Divestiture Trustee nor a decision not
to appoint a Divestiture Trustee under this Paragraph shall
preclude the Commission or the Attorney General from
seeking civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee, pursuant to
§ 5(l) of the Federal Trade Commission Act, or any other
statute enforced by the Commission, for any failure by the
Respondent to comply with this Order.

B. The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent shall
not be unreasonably withheld.  The Divestiture Trustee shall
be a person with experience and expertise in acquisitions
and divestitures.  If Respondent has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after
notice by the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee, Respondent
shall be deemed to have consented to the selection of the
proposed Divestiture Trustee.
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C. Within ten (10) days after appointment of a Divestiture
Trustee, Respondent shall execute a trust agreement that,
subject to the prior approval of the Commission, transfers to
the Divestiture Trustee all rights and powers necessary to
permit the Divestiture Trustee to effect the relevant
divestiture or transfer required by the Order.

D. If a Divestiture Trustee is appointed by the Commission or
a court pursuant to this Order, Respondent shall consent to
the following terms and conditions regarding the
Divestiture Trustee’s powers, duties, authority, and
responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to assign, grant, license, divest, transfer, deliver
or otherwise convey the relevant assets that are required
by this Order to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed.

2. The Divestiture Trustee shall have twelve (12) months
from the date the Commission approves the trust
agreement described herein to accomplish the divestiture,
which shall be subject to the prior approval of the
Commission.  If, however, at the end of the twelve (12)
month period, the Divestiture Trustee has submitted a
plan of divestiture or believes that the divestiture can be
achieved within a reasonable time, the divestiture period
may be extended by the Commission; provided, however,
the Commission may extend the divestiture period only
two (2) times.  

3. Subject to any demonstrated legally recognized privilege,
the Divestiture Trustee shall have full and complete
access to the personnel, books, records, and facilities
related to the relevant assets that are required to be
assigned, granted, licensed, divested, delivered or
otherwise conveyed by this Order and to any other
relevant information as the Divestiture Trustee may
request.  Respondent shall develop such financial or
other information as the Divestiture Trustee may request
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and shall cooperate with the Divestiture Trustee. 
Respondent shall take no action to interfere with or
impede the Divestiture Trustee's accomplishment of the
divestiture.  Any delays in divestiture caused by
Respondent shall extend the time for divestiture under
this Paragraph III. in an amount equal to the delay, as
determined by the Commission or, for a court-appointed
Divestiture Trustee, by the court.

4. The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to Respondent’s
absolute and unconditional obligation to divest
expeditiously and at no minimum price.  The divestiture
shall be made in the manner and to an Acquirer as
required by this Order; provided, however, if the
Divestiture Trustee receives bona fide offers from more
than one acquiring entity, and if the Commission
determines to approve more than one such acquiring
entity, the Divestiture Trustee shall divest to the
acquiring entity selected by Respondent from among
those approved by the Commission; provided further,
however, that Respondent shall select such entity within
five (5) days of receiving notification of the
Commission's approval.

5. The Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of Respondent, on
such reasonable and customary terms and conditions as
the Commission or a court may set.  The Divestiture
Trustee shall have the authority to employ, at the cost
and expense of Respondent, such consultants,
accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities.  The Divestiture
Trustee shall account for all monies derived from the
divestiture and all expenses incurred.  After approval by
the Commission and, in the case of a court-appointed
Divestiture Trustee, by the court, of the account of the
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Divestiture Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be paid at
the direction of the Respondent, and the Divestiture
Trustee’s power shall be terminated.  The compensation
of the Divestiture Trustee shall be based at least in
significant part on a commission arrangement contingent
on the divestiture of all of the relevant assets that are
required to be divested by this Order.

6. Respondent shall indemnify the Divestiture Trustee and
hold the Divestiture Trustee harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Divestiture
Trustee’s duties, including all reasonable fees of counsel
and other expenses incurred in connection with the
preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee.

7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

8. The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty (60) days
concerning the Divestiture Trustee’s efforts to
accomplish the divestiture.

9. Respondent may require the Divestiture Trustee and each
of the Divestiture Trustee’s consultants, accountants,
attorneys, and other representatives and assistants to sign
a customary confidentiality agreement; provided,
however, such agreement shall not restrict the Divestiture
Trustee from providing any information to the
Commission.

E. If the Commission determines that a Divestiture Trustee has
ceased to act or failed to act diligently, the Commission may
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appoint a substitute Divestiture Trustee in the same manner
as provided in this Paragraph III.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or at
the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

IV.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order becomes final and every thirty (30) days
thereafter until Respondent has fully complied with the provisions
of Paragraphs II. and III. of this Order, Respondent shall submit to
the Commission a verified written report setting forth in detail the
manner and form in which it has complied, is complying, and will
comply with this Order.  Respondent shall include in its
compliance reports, among other things that are required from
time to time, a full description of the efforts being made to comply
with this Order, including a description of all substantive contacts
or negotiations for the divestiture and the identity of all parties
contacted.  Respondent shall include in its compliance reports
copies of all written communications to and from such parties, all
internal memoranda, and all reports and recommendations
concerning divestiture. 

V.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondent, (2) acquisition, merger or
consolidation of Respondent, or (3) any other change in the
Respondent that may affect compliance obligations arising out of
this Order, including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in Respondent.
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VI.

IT IS FURTHER ORDERED that for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondent, Respondent shall permit any
duly authorized representative of the Commission:

A. Access, during office hours of Respondent and in the
presence of counsel, to all facilities, and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondent relating to
any matters contained in this Order; and

B. Upon five (5) days’ notice to Respondent and without
restraint or interference from it, to interview officers,
directors, or employees of Respondent, who may have
counsel present, regarding any such matters. 

VII.

IT IS FURTHER ORDERED that this Order shall terminate
when all of the obligations of the divestitures required in
Paragraph II. or Paragraph III. of this Order have been
accomplished.
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ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by L’Air
Liquide, Société Anonyme à Directoire et Conseil de Surveillance
pour L’Etude et L’Exploitation des Procédés Georges Claude
(“L’Air Liquide”) of Messer Griesheim GmbH, a subsidiary of
Messer Griesheim Group GmbH & Co. KGaA, and the
subsequent transfer of Messer Griesheim Industries, Inc. to
Respondent American Air Liquide, Inc. and Respondent having
been furnished thereafter with a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondent with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having determined to accept
the executed Agreement Containing Consent Orders and to place
such Consent Agreement on the public record for a period of
thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Hold Separate and
Maintain Assets (“Hold Separate”):
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1. Respondent American Air Liquide, Inc. is a corporation
organized, existing and doing business under and by virtue
of the laws of the State of Delaware, with its office and
principal place of business located at 46409 Landing
Parkway, Fremont, California 94538.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent,
and the proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Hold Separate, the
following definitions shall apply: 

A. “American Air Liquide” or “Respondent” means American
Air Liquide, Inc., its directors, officers, employees, agents
and representatives, predecessors, successors, and assigns;
its controlled joint ventures, subsidiaries, divisions, groups
and affiliates, and the respective directors, officers,
employees, agents, representatives, successors, and assigns
of each.

B. ”Messer” means Messer Griesheim Group GmbH & Co.
KGaA, a corporation organized, existing and doing business
under and by virtue of the laws of Germany, with its office
and principal place of business located at Fuetingsweg 34,
47805 Krefeld, Germany, and its controlled joint ventures,
subsidiaries, divisions, groups and affiliates, including, but
not limited to, Messer Griesheim GmbH and Messer
Griesheim Industries, Inc. 

C. “MGI” means Messer Griesheim Industries, Inc., a
corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 3 Great
Valley Parkway, Malvern, Pennsylvania 19355, and its
controlled subsidiaries, divisions, groups and affiliates.

D. “Acquirer” means the entity who acquires the Atmospheric
Gases Divestiture Assets and Businesses pursuant to
Paragraph II. or Paragraph III. of this Order.
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E. “Acquisition” means the acquisition by L’Air Liquide of the
entire share capital of Messer Griesheim GmbH, as
described in the Sale and Purchase Agreement dated as of
January 19, 2004, between Messer Griesheim Holding AG,
Messer, Messer Griesheim GmbH, Messer Industrie GmbH,
Air Liquide International S.A. and L’Air Liquide
(“Acquisition Agreement”), including the subsequent
transfer of MGI to American Air Liquide.

F. “Atmospheric Gases” means oxygen, nitrogen, and argon.

G. “Atmospheric Gases Divestiture Assets and Businesses”
means the Divested Atmospheric Gases Plants, and
includes all of Messer’s interests in all tangible and
intangible assets, business and goodwill used at or directly
associated with the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the Divested
Atmospheric Gases Plants including, but not limited to:

1. all real property interests, including rights, title and
interests in and to owned or leased property, together
with all buildings, improvements, appurtenances,
licenses and permits;

2. all inventory; supplies; machinery; equipment; fixtures;
furniture; tools and other tangible personal property,
including vehicles and other distribution equipment
(including trucks, tractors, trailers, rail cars and ISO
containers); dispatch facilities and equipment (including,
at the option of the Acquirer, the Planning and Logistics
facility located in Chattanooga, Tennessee); storage
tanks, vessels and cylinders; and equipment located at the
facilities of customers whose supply agreements are
divested to the Acquirer, including but not limited to
storage tanks, vessels and cylinders; 

3. all spare parts located at the Divested Atmospheric Gases
Plants; and, at the option of the Acquirer, any shared
critical spare parts for any of the Divested Atmospheric
Gases Plants that are stored at any other location;
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4. all customer lists and customer databases; provided,
however, that Respondent may redact such customer lists
and customer databases to retain information regarding
customer supply arrangements not divested to the
Acquirer; 

5. on a non-exclusive basis, all vendor lists, catalogs, sales
promotion literature and advertising materials;

6. non-exclusive rights and licenses to, and copies, of all
research materials, inventions, technology and
intellectual property, including but not limited to,
patents, trade secrets and know-how, necessary to service
customers as currently served or operate the Atmospheric
Gases Divestiture Assets and Businesses at no less than
the rate of operation (including, but not limited to, rates
of production and sales) as of the Effective Date of
Divestiture;

7. at the option of the Acquirer, non-exclusive rights to all
management information systems software, supply chain
management software, dispatch, logistics and production
software and any other software or proprietary
information necessary to service customers as currently
served or operate the Atmospheric Gases Divestiture
Assets and Businesses at no less than the rate of
operation (including, but not limited to, rates of
production and sales) as of the Effective Date of
Divestiture;

8. non-exclusive rights to and copies of all technical
information, specifications, designs, drawings, processes
and quality control data;

9. rights to or in any or all existing Atmospheric Gases
customer supply agreements for which the customer has
been ordinarily supplied by one or more of the Divested
Atmospheric Gases Plants from July 1, 2003 to the
Effective Date of Divestiture; provided, however, that, at
the option of the Acquirer and with the prior approval of
the Commission, the Acquirer may substitute an
alternative package of customer supply agreements;

10. to the extent transferable or assignable, and, in the
case of company-wide contracts, divisible, rights to
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and in all contracts and agreements, other than
customer supply agreements, related to the
production, refinement, distribution, marketing or sale
of Atmospheric Gases at the Divested Atmospheric
Gases Plants including but not limited to dealer,
distributor, supply, power and utility contracts;

11. all customer and governmental approvals, consents,
licenses, permits, waivers or other authorizations held
by Messer for the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the
Divested Atmospheric Gases Plants;

12. all rights under warranties and guarantees, express or
implied;

13. all books, records and files; provided, however, that if
such books, records and files also contain information
relating to the production, refinement, distribution,
marketing or sale of products at plants other than the
Divested Atmospheric Gases Plants, then only those
portions of the books, records and files relating to the
Divested Atmospheric Gases Plants shall be included;
and, provided further, that Respondent may retain a
copy of any books and records that it is required by
law to retain; and

14. all items of prepaid expense. 

Provided, however, “Atmospheric Gases Divestiture Assets
and Businesses” does not include:

a. Messer’s proprietary trade name and trademarks and
any other rights to distribute or sell any items
containing Messer’s name or logo;

b. any Atmospheric Gases Plant or production facility
other than the Waxahachie Plant, the Westlake Plant,
the San Antonio Plant, the De Lisle Plant, the
Vacaville Plant and the Irwindale Plant;

c. any computers, servers, or telecommunications
equipment shared through local and/or wide area
telecommunications systems that are not physically
located at the facilities associated with the
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Atmospheric Gases Divestiture Assets and
Businesses;

d. the offices located at the Malvern, Pennsylvania
headquarters; 

e. the Planning and Logistics facility located in
Richmond, Virginia;

f. Messer’s specialty gases plant located in Houston,
Texas;

g. Messer’s interest in the San Diego, California storage
depot formerly served by Cryoinfra’s Atmospheric
Gases plant in Tijuana, Mexico;

h. contractual rights to supply products other than those
products produced at the Divested Atmospheric Gases
Plants; and

i. contractual rights to supply oxygen, nitrogen and other
products to customers ordinarily supplied with argon,
but not oxygen or nitrogen, by one or more of the
Divested Atmospheric Gases Plants from July 1, 2003
to the Effective Date of Divestiture.

H. “Atmospheric Gases Plant” means a facility that produces
Atmospheric Gases.

I. “Commission” means the Federal Trade Commission.

J. “Decision and Order” means:

1. until the issuance and service of a final Decision and
Order by the Commission, the proposed Decision and
Order contained in the Consent Agreement in this matter;
and

2. following the issuance and service of a final Decision
and Order by the Commission, the final Decision and
Order issued by the Commission.

K. “De Lisle Plant” means Messer’s Atmospheric Gases Plant
located in De Lisle, Mississippi.
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L. “Divested Atmospheric Gases Plants” means the
Waxahachie Plant, the Westlake Plant, the San Antonio
Plant, the De Lisle Plant, the Vacaville Plant and the
Irwindale Plant.

M. “Effective Date of Divestiture” means the date on which
the mandated divestiture of the Atmospheric Gases
Divestiture Assets and Businesses occurs.

N. “Held Separate Business” means the Atmospheric Gases
Divestiture Assets and Businesses and all Held Separate
Business Employees. 

O. “Held Separate Business Employees” means all full-time,
part-time, or contract employees whose duties take place
at, or primarily relate to, the Held Separate Business or
have taken place at, or primarily related to, the Held
Separate Business at any time during the period
commencing twelve months prior to the Effective Date of
Divestiture, as well as all of the employees listed in
Confidential Appendix A attached hereto.

P. “Hold Separate Period” means the time period during which
the Hold Separate is in effect, which shall begin on the date
the Hold Separate becomes final and terminate pursuant to
Paragraph V. hereof. 

Q. “Hold Separate Trustee” means the individual appointed to
act as the Hold Separate Trustee pursuant to Paragraph
II.D. hereof.

R. “Irwindale Plant” means Messer’s Atmospheric Gases Plant
located in Irwindale, California.

S. “Key Divestiture Employees” means those Employees
identified in Confidential Appendix B attached hereto.

T. “Material Confidential Information” means competitively
sensitive or proprietary information including, but not
limited to, all customer lists, price lists, and marketing
methods; provided, however, Material Confidential
Information does not include information in the public
domain or independently known to a Person from sources
other than the Person to which the information pertains for
this purpose.
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U. “Person” means any individual, partnership, firm, trust,
association, corporation, joint venture, unincorporated
organization, or other business or governmental entity.

V. “San Antonio Plant” means Messer’s Atmospheric Gases
Plant located in San Antonio, Texas.

W. “Vacaville Plant” means Messer’s Atmospheric Gases
Plant located in Vacaville, California.

X. “Waxahachie Plant” means Messer’s Atmospheric Gases
Plant located in Waxahachie, Texas.

Y. “Westlake Plant” means Messer’s Atmospheric Gases
Plant located in Westlake, Louisiana.

II.

IT IS FURTHER ORDERED that:

A. During the Hold Separate Period, Respondent shall hold
the Held Separate Business separate, apart, and independent
as required by this Hold Separate and shall vest the Held
Separate Business with all rights, powers, and authority
necessary to conduct its business; Respondent shall not
exercise direction or control over, or influence directly or
indirectly, the Held Separate Business or any of its
operations, or the Hold Separate Trustee, except to the
extent that Respondent must exercise direction and control
over the Held Separate Business as is necessary to assure
compliance with this Hold Separate, the Decision and
Order, and all applicable laws.

B. Respondent shall:

1. During the Hold Separate Period, take such actions as are
necessary to maintain the viability, marketability, and
competitiveness of the Held Separate Business to prevent
the destruction, removal, wasting, deterioration, or
impairment of any of the assets, except for ordinary wear
and tear; and

2. From the date Respondent executes the Agreement
containing Consent Orders until the Hold Separate Period
begins, take such actions as are necessary to assure that
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Messer maintains the viability, marketability, and
competitiveness of the Held Separate Business to prevent
the destruction, removal, wasting, deterioration, or
impairment of any of the assets, except for ordinary wear
and tear.

C. The purpose of this Hold Separate is to: (1) preserve the
Held Separate Business as a viable, competitive, and
ongoing business independent of Respondent until the
divestitures required by the Decision and Order are
achieved; (2) assure that no Material Confidential
Information is exchanged between Respondent and the Held
Separate Business, except in accordance with the provisions
of this Hold Separate; and (3) prevent interim harm to
competition pending the relevant divestitures and other
relief. 

D. Respondent shall hold the Held Separate Business
separate, apart, and independent on the following terms and
conditions:

1. Richard M. Klein shall serve as Hold Separate Trustee,
pursuant to the agreement executed by the Hold Separate
Trustee and Respondent and attached as Confidential
Appendix C to this Hold Separate (“Trustee Agreement”).

a. The Trustee Agreement shall require that, no later than five
(5) days after this Hold Separate becomes final, Respondent
shall transfer to the Hold Separate Trustee all rights,
powers, and authorities necessary to permit the Hold
Separate Trustee to perform his/her duties and
responsibilities, pursuant to this Hold Separate and
consistent with the purposes of the Decision and Order.

b. No later than five (5) days after this Hold Separate
becomes final, Respondent shall, pursuant to the Trustee
Agreement, transfer to the Hold Separate Trustee all
rights, powers, and authorities necessary to permit the
Hold Separate Trustee to perform his/her duties and
responsibilities, pursuant to this Hold Separate and
consistent with the purposes of the Decision and Order.

c. The Hold Separate Trustee shall have the responsibility,
consistent with the terms of this Hold Separate and the
Decision and Order, for monitoring the organization of the
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Held Separate Business; for managing the Held Separate
Business through the Manager; for maintaining the
independence of the Held Separate Business; and for
monitoring Respondent’s compliance with its obligations
pursuant to this Hold Separate and the Decision and Order.  

d. Subject to all applicable laws and regulations, the Hold
Separate Trustee shall have full and complete access to all
personnel, books, records, documents and facilities of the
Held Separate Business and to any other relevant
information as the Hold Separate Trustee may reasonably
request, including, but not limited to, all documents and
records kept by Respondent in the ordinary course of
business that relate to the Held Separate Business.
Respondent shall develop such financial or other
information as the Hold Separate Trustee may reasonably
request and shall cooperate with the Hold Separate Trustee.
Respondent shall take no action to interfere with or impede
the Hold Separate Trustee’s ability to monitor Respondent’s
compliance with this Hold Separate and the Decision and
Order or otherwise to perform his/her duties and
responsibilities consistent with the terms of this Hold
Separate.

e. The Hold Separate Trustee shall have the authority to
employ, at the cost and expense of Respondent, such
consultants, accountants, attorneys, and other
representatives and assistants as are reasonably necessary to
carry out the Hold Separate Trustee’s duties and
responsibilities.

f. The Commission may require the Hold Separate Trustee to
sign an appropriate confidentiality agreement relating to
materials and information received from the Commission in
connection with performance of the Hold Separate Trustee’s
duties.

g. Respondent may require the Hold Separate Trustee to sign
an appropriate confidentiality agreement prohibiting the
disclosure of any Material Confidential Information gained
as a result of his/her role as Hold Separate Trustee to anyone
other than the Commission.

h. Thirty (30) days after the Hold Separate becomes final,
and every thirty (30) days thereafter until the Hold
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Separate terminates, the Hold Separate Trustee shall report
in writing to the Commission concerning the efforts to
accomplish the purposes of this Hold Separate.  Included
within that report shall be the Hold Separate Trustee’s
assessment of the extent to which the Held Separate
Business is meeting (or exceeding) its projected goals as
are reflected in operating plans, budgets, projections or any
other regularly prepared financial statements.

i. If the Hold Separate Trustee ceases to act or fails to act
diligently and consistent with the purposes of this Hold
Separate, the Commission may appoint a substitute Hold
Separate Trustee consistent with the terms of this
paragraph, subject to the consent of Respondent, which
consent shall not be unreasonably withheld.  If Respondent
has not opposed, in writing, including the reasons for
opposing, the selection of the substitute Hold Separate
Trustee within five (5) business days after notice by the
staff of the Commission to Respondent of the identity of
any substitute Hold Separate Trustee, Respondent shall be
deemed to have consented to the selection of the proposed
substitute trustee.  Respondent and the substitute Hold
Separate Trustee shall execute a Trustee Agreement,
subject to the approval of the Commission, consistent with
this paragraph.

2. No later than one (1) day after the Acquisition is
consummated, Respondent shall enter into a management
agreement with, and transfer all rights, powers, and
authorities necessary to manage and maintain the Held
Separate Business to, James Charles Doerr, Jr. (“Manager”).

a. In the event that James Charles Doerr, Jr. ceases to act as
Manager, then Respondent shall select a substitute Manager,
subject to the approval of the Commission, and transfer to
the substitute Manager all rights, powers and authorities
necessary to permit the substitute Manager to perform
his/her duties and responsibilities, pursuant to this Hold
Separate.

b. The Manager shall report directly and exclusively to the
Hold Separate Trustee and shall manage the Held Separate
Business independently of the management of Respondent. 
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The Manager shall not be involved, in any way, in the
operations of the other businesses of Respondent during the
term of this Hold Separate.

c. The Manager shall have no financial interests affected by
Respondent’s revenues, profits or profit margins, except that
the Manager’s compensation for managing the Held
Separate Business may include economic incentives
dependent on the financial performance of the Held
Separate Business if there are also sufficient incentives for
the Manager to operate the Held Separate Business at no
less than current rates of operation (including, but not
limited to, current rates of production and sales) and to
achieve the objectives of this Hold Separate.

d. The Manager shall make no material changes in the present
operation of the Held Separate Business except with the
approval of the Hold Separate Trustee, in consultation with
the Commission.

e. The Manager shall have the authority, with the approval of
the Hold Separate Trustee, to remove employees of the Held
Separate Business and replace them with others of similar
experience or skills.  If any Person ceases to act or fails to
act diligently and consistent with the purposes of this Hold
Separate, the Manager, in consultation with the Hold
Separate Trustee, may request Respondent to, and
Respondent shall, appoint a substitute Person, which Person
the Manager shall have the right to approve.

f. In addition to the Held Separate Business Employees
employed as of the date the Consent Agreement is signed by
Respondent, the Manager may employ such Persons as are
reasonably necessary to assist the Manager in managing the
Held Separate Business.

g. The Hold Separate Trustee shall be permitted, in
consultation with the Commission staff, to remove the
Manager for cause. Within fifteen (15) days after such
removal of the Manager, Respondent shall appoint a
replacement Manager, subject to the approval of the
Commission, on the same terms and conditions as provided
in Paragraph II.D.2. of this Hold Separate.
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3. The Held Separate Business shall be staffed with sufficient
employees to maintain the viability, marketability, and
competitiveness of the Held Separate Business.  To the
extent that any employees of the Held Separate Business
leave or have left the Held Separate Business prior to the
Effective Date of Divestiture, the Manager, with the
approval of the Hold Separate Trustee, may replace
departing or departed employees with Persons who have
similar experience and expertise or determine not to replace
such departing or departed employees.

4. In connection with support services not included within the
Held Separate Business that are being provided by
Respondent or Messer, or which Respondent or Messer has
contracted to provide to the Held Separate Business by third
parties, Respondent shall continue to provide, or offer to
provide, the same support services to the Held Separate
Business as are being provided to the Held Separate
Business by Respondent, Messer, or third parties as of the
date the Consent Agreement is signed by Respondent.  For
services that Respondent or Messer previously provided to
the Held Separate Business, Respondent may charge the
same fees, if any, charged by Respondent or Messer for such
support services as of the date the Consent Agreement is
signed by Respondent. For any other services or products
that Respondent or Messer may provide the Held Separate
Business, Respondent may charge no more than the same
price it charges others for the same services or products. 
Respondent’s personnel providing such services or products
must retain and maintain all Material Confidential
Information of the Held Separate Business on a confidential
basis, and, except as is permitted by this Hold Separate,
such Persons shall be prohibited from providing, discussing,
exchanging, circulating, or otherwise furnishing any such
information to or with any Person whose employment
relates to any of Respondent’s businesses, other than the
Held Separate Business.  Such personnel who have or may
have access to Material Confidential Information shall also
execute confidentiality agreements prohibiting the
disclosure of any Material Confidential Information of the
Held Separate Business.

a. Respondent shall offer to the Held Separate Business any
services that Messer provides to its other businesses directly
or through third party contracts, or that Messer has provided
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directly or through third party contracts to the Atmospheric
Gases Divestiture Assets and Businesses at any time since
January 1, 2003.  The Held Separate Business may, at the
option of the Manager with the approval of the Hold
Separate Trustee, obtain such services and products from
Respondent.  The services that Respondent shall offer the
Held Separate Business shall include, but shall not be
limited to, the following: 

(1) federal and state regulatory policy development
and compliance;

(2) human resources administrative services, including but not
limited to procurement and administration of employee
benefits;

(3) environmental health and safety services, including, but
not limited to, services to develop corporate policies and
insure compliance with federal and state regulations and
corporate policies;

(4) financial accounting services;

(5) preparation of tax returns;

(6) audit services;

(7) technical support and engineering services;

(8) information technology support services;

(9) processing of accounts payable and accounts receivable;

(10) billing and collection services;

(11) payroll processing;

(12) maintenance and repair of facilities;

(13) procurement of goods and services used in the ordinary
course of business;

(14) procurement of insurance, including, but not limited to,
general and product liability insurance; and
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(15) legal services.

b. The Held Separate Business shall have, at the option of the
Manager with the approval of the Hold Separate Trustee, the
ability to acquire services and products, including, but not
limited to, those listed in Paragraph II.D.4.a. above, from
third parties unaffiliated with Respondent.

5. Respondent shall cause the Hold Separate Trustee, the
Manager, and each employee of the Held Separate Business
having access to Material Confidential Information to
submit to the Commission a signed statement that the
individual will maintain the confidentiality required by the
terms and conditions of this Hold Separate.  These
individuals must retain and maintain all Material
Confidential Information relating to the Held Separate
Business on a confidential basis and, except as is permitted
by this Hold Separate, such individuals shall be prohibited
from providing, discussing, exchanging, circulating, or
otherwise furnishing, directly or indirectly, any such
information to or with any other Person whose employment
relates to any of Respondent’s businesses other than the
Held Separate Business.  These individuals shall not be
involved in any way in Respondent’s businesses that
compete with the Held Separate Business.

6. No later than ten (10) days after the date this Hold Separate
becomes final, Respondent shall establish written
procedures, subject to the approval of the Hold Separate
Trustee, covering the management, maintenance, and
independence of the Held Separate Business consistent with
the provisions of this Hold Separate.

7. No later than five (5) days after the date this Hold
Separate becomes final, Respondent shall circulate to
employees of the Held Separate Business and to
Respondent’s employees who are responsible for or
engaged in financial, management, production,
distribution, sales or marketing functions relating to
products or services that compete with product or services
offered by the Held Separate Business, a notice of this
Hold Separate and the Consent Agreement, in the form
attached hereto as Attachment A.
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8. The Hold Separate Trustee and the Manager shall serve,
without bond or other security, at the cost and expense of
Respondent, on reasonable and customary terms
commensurate with the person’s experience and
responsibilities.

9. Respondent shall indemnify the Hold Separate Trustee
and Manager and hold each harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Hold Separate
Trustee’s or the Manager’s duties, including all reasonable
fees of counsel and other expenses incurred in connection
with the preparation for, or defense of any claim, whether
or not resulting in any liability, except to the extent that
such losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton acts
or omissions, or bad faith by the Hold Separate Trustee or
the Manager, or their respective agents.

10. Respondent shall provide the Held Separate Business
with sufficient financial resources:

a. as are appropriate in the judgment of the Hold Separate
Trustee to operate the Held Separate Business at no less
than current rates of operation and at no less than historical
the rates of operation;

b. to perform all reasonable maintenance to, and
replacements of, the assets of the Held Separate
Business;

c. to carry on all existing and planned capital projects and
business plans for the Held Separate Business;

d. to carry on existing and planned bid and proposal
plans for the Held Separate Business; and

e. to maintain the viability, marketability, and
competitiveness of the Held Separate Business.

f. Such financial resources to be provided to the Held Separate
Business shall include, but shall not be limited to, (i)
general funds, (ii) capital, (iii) working capital; and (iv)
reimbursement for any operating losses, capital losses, or
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other losses; provided, however, that, consistent with the
purposes of the Decision and Order, the Manager may
substitute any capital or research and development project
for another of the same cost.

11. Respondent shall:

a. not later than forty-five (45) days before the Effective Date
of Divestiture, (a) provide to the Acquirer a list of all Held
Separate Business Employees; (b) allow the Acquirer to
interview any Held Separate Business Employees; and (c) in
compliance with all laws, allow the Acquirer to inspect the
personnel files and other documentation relating to such
Held Separate Business Employees;

b. not later than thirty (30) days before the Effective Date of
Divestiture, provide an opportunity for the Acquirer to (a)
meet personally, and outside the presence or hearing of any
employee or agent of Respondent, with any one or more of
the Held Separate Business Employees; and (b) make offers
of employment to any one or more of the Held Separate
Business Employees;

c. not directly or indirectly interfere with the Acquirer’s offer
of employment to any one or more of the Held Separate
Business Employees, not directly or indirectly attempt to
persuade any one or more of the Held Separate Business
Employees to decline any offer of employment from the
Acquirer, and not offer any incentive to any of the Held
Separate Business Employees to decline employment with
the Acquirer;

d. irrevocably waive any legal or equitable right to deter any
Held Separate Business Employee from accepting
employment with Acquirer, including, but not limited to,
waiving any non-compete or confidentiality provisions of
employment or other contracts with Respondent that relate
to Atmospheric Gases;

e. not interfere with the employment by the Acquirer of any
Held Separate Business Employee;

f. continue employee benefits to Held Separate Business
Employees until the Effective Date of Divestiture consistent
with the requirements of the Sale and Purchase Agreement
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by and between Air Liquide and Messer dated January 19,
2004, and the employee benefits provided to other similarly
situated Messer employees that become employees of the
Respondent after the Effective Date of Divestiture,
including regularly scheduled or merit raises and bonuses,
regularly scheduled vesting of all pension benefits, and
reimbursement of relocation expenses; and

g. provide a retention incentive bonus to Key Divestiture
Employees who accept employment with the Acquirer,
equal to ten (10) percent of such employees’ annual salary
to be paid upon the employees’ completion of one (1) year
of continuous employment with the Acquirer after the
Effective Date of Divestiture.

12. Subject to the provisions of Paragraph II.D.13. below, for
a period of one (1) year from the Effective Date of
Divestiture, Respondent shall not, directly or indirectly,
solicit, induce, or attempt to solicit or induce any Held
Separate Business Employees who have accepted offers of
employment with the Acquirer to terminate their
employment with the Acquirer; provided, however, a
violation of this provision will not occur if: (1) the
individual’s employment has been terminated by the
Acquirer; (2) Respondent advertises for employees in
newspapers, trade publications, or other media not targeted
specifically at the employees; or (3) Respondent hires
employees who apply for employment with Respondent, as
long as such employees were not solicited by Respondent in
violation of this paragraph.

13. Notwithstanding the provisions of Paragraph II.D.12.
above, for a period of six (6) months from the Effective
Date of Divestiture, Respondent shall not employ or make
offers of employment to any Held Separate Business
Employees who have accepted offers of employment with
the Acquirer unless any such individual’s employment with
the Acquirer has been terminated by the Acquirer.

14. Except for the Manager, employees of the Held Separate
Business, and support services employees involved in
providing services to the Held Separate Business pursuant to
Paragraph II.D.4., and except to the extent provided in
Paragraph II.A., Respondent shall not permit any other of its 
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employees, officers, or directors to be involved in the
operations of the Held Separate Business.

15.Respondent’s employees (excluding support services
employees involved in providing support to the Held
Separate Business pursuant to Paragraph II.D.4.) shall not
receive, have access to, or use or continue to use any
Material Confidential Information of the Held Separate
Business except:

a. as required by law; and

b. to the extent that necessary information is exchanged:

(1) in the course of consummating the Acquisition;

(2) in negotiating agreements to divest assets pursuant to
the Consent Agreement and engaging in related due
diligence;

(3) in complying with the Hold Separate or the Consent
Agreement;

(4) in overseeing compliance with policies and standards
concerning the safety, health and environmental aspects of
the operations of the Held Separate Business and the
integrity of the financial controls of the Held Separate
Business;

(5) in defending legal claims, investigations or
enforcement actions threatened or brought against or
related to the Held Separate Business; or

(6) in obtaining legal advice.

Nor shall the Manager or employees of the Held Separate
Business receive, have access to, or use or continue to use, any
Material Confidential Information about Respondent and
relating to Respondent’s businesses, except such information
as is necessary to maintain and operate the Held Separate
Business. Respondent may receive aggregate financial and
operational information relating to the Held Separate Business
only to the extent necessary to allow Respondent to prepare
consolidated financial reports, tax returns, reports required by
securities laws, and personnel reports.  Any such information
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that is obtained pursuant to this paragraph shall be used only
for the purposes set forth in this paragraph.

16. Respondent and the Held Separate Business shall jointly
implement, and at all times during the Hold Separate Period
maintain in operation, a system, as approved by the Hold
Separate Trustee, of access and data controls to prevent
unauthorized access to or dissemination of Material
Confidential Information of the Held Separate Business,
including, but not limited to, the opportunity by the Hold
Separate Trustee, on terms and conditions agreed to with
Respondent, to audit Respondent’s networks and systems to
verify compliance with this Hold Separate.

III.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondent, (2) acquisition, merger or
consolidation of Respondent, or (3) any other change in the
Respondent that may affect compliance obligations arising out of
this Order, including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in Respondent.

IV.

IT IS FURTHER ORDERED that for the purposes of
determining or securing compliance with this Hold Separate, and
subject to any legally recognized privilege, and upon written
request with reasonable notice to Respondent, Respondent shall
permit any duly authorized representatives of the Commission:

A. Access, during office hours of Respondent and in
the presence of counsel, to all facilities, and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and all other records and
documents in the possession or under the control of the
Respondent relating to compliance with this Hold
Separate; and

B. Upon five (5) days’ notice to Respondent and without
restraint or interference from Respondent, to interview
officers, directors, or employees of Respondent, who
may have counsel present, regarding such matters.
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V.

IT IS FURTHER ORDERED that this Hold Separate shall
terminate at the earlier of:

A. three (3) business days after the Commission
withdraws its acceptance of the Consent Agreement
pursuant to the provisions of Commission Rule 2.34, 16
C.F.R. § 2.34; or

B. the day after the last of the divestitures required by the
Decision and Order is completed; provided, however,
that when an asset that is included within the Held
Separate Business is divested pursuant to the Consent
Agreement, that asset shall cease to be held by the Held
Separate Business.
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ATTACHMENT A

NOTICE OF DIVESTITURE AND

REQUIREMENT FOR CONFIDENTIALITY

American Air Liquide, Inc., hereinafter referred to as
“Respondent,” has entered into an Agreement Containing Consent
Orders (“Consent Agreement”) with the Federal Trade
Commission relating to the divestiture of certain assets and other
relief in connection with Respondent’s acquisition of Messer
Griesheim Industries, Inc.

As used herein, the term “Held Separate Business” means the
Atmospheric Gases Divestiture Assets and Businesses and
personnel as defined in Paragraph I.N. of the Order to Hold
Separate and Maintain Assets (the “Hold Separate”) contained in
the Consent Agreement.  Under the terms of the Decision and
Order (the “Order”) contained in the Consent Agreement,
Respondent must divest certain assets, which are included within
the Held Separate Business, within six (6) months of the date the
Order becomes final.

During the Hold Separate Period (which begins after the Hold
Separate becomes final and ends after Respondent has completed
the required divestitures), the Held Separate Business shall be
held separate, apart, and independent of Respondent’s businesses. 
The Held Separate Business must be managed and maintained as a
separate, ongoing business, independent of all other businesses of
Respondent, until Respondent has completed the required
divestiture.  All competitive information relating to the Held
Separate Business must be retained and maintained by the persons
involved in the operation of the Held Separate Business on a
confidential basis, and such persons shall be prohibited from
providing, discussing, exchanging, circulating, or otherwise
furnishing any such information to or with any other person whose
employment involves any other of Respondent’s businesses,
except as otherwise provided in the Hold Separate.  These persons
involved in the operation of the Held Separate Business shall not
be involved in any way in the management, production,
distribution, sales, marketing, or financial operations of
Respondent relating to competing products.  Similarly, persons
involved in similar activities in Respondent’s businesses shall be
prohibited from providing, discussing, exchanging, circulating, or
otherwise furnishing any similar information to or with any other
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person whose employment involves the Held Separate Business,
except as otherwise provided in the Hold Separate.

Until the Held Separate Business is divested, Respondent must
take such actions as are necessary to maintain the viability,
marketability, and competitiveness of the Held Separate Business,
and to prevent the destruction, removal, wasting, deterioration, or
impairment of any of the assets, except for ordinary wear and tear.

Any violation of the Consent Agreement may subject
Respondent to civil penalties and other relief as provided by law.
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment-4109

I. Introduction 

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from L’Air Liquide, S.A., which is
designed to remedy the anticompetitive effects resulting from
L’Air Liquide, S.A.’s acquisition of the entire share capital of
Messer Griesheim GmbH (“Messer’) and the subsequent transfer
of Messer Griesheim Industries, Inc. (“MGI”) to its wholly-owned
subsidiary American Air Liquide.

Under the terms of the Consent Agreement, American Air
Liquide is required to divest the air separation units (“ASUs”) and
related assets currently owned and operated by MGI in the
following six locations:  (1) Vacaville, California; (2) Irwindale,
California; (3) San Antonio, Texas, (4) Westlake, Louisiana; (5)
DeLisle, Mississippi; and (6) Waxahachie, Texas.  The divestiture
will take place no later than six months from the date the Consent
Agreement becomes final.  The Consent Agreement also includes
an Agreement to Hold Separate that requires American Air
Liquide to preserve the ASUs as viable, competitive and ongoing
operations until the divestiture is achieved. 

The proposed Consent Agreement has been placed on the
public record for thirty (30) days to solicit comments from
interested persons.  Comments received during this period will
become part of the public record.  After thirty (30) days, the
Commission will again review the proposed Consent Agreement
and the comments received, and will decide whether it should
withdraw from the proposed Consent Agreement or make it final.

Pursuant to a sale and purchase agreement dated January 19,
2004, L’Air Liquide, S.A. agreed to acquire the entire share
capital of Messer.  The aggregate purchase price of the transaction
is approximately $3.5 billion and includes $1.3 billion of Messer’s
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debt that L’Air Liquide, S.A. has agreed to assume.  As a result of
this agreement, L’Air Liquide, S.A. will immediately transfer
MGI, a wholly-owned subsidiary of Messer, which produces and
sells industrial gases in the United States, to American Air
Liquide.  The Commission’s complaint alleges that the proposed
acquisition and subsequent transfer of MGI, if consummated,
would violate Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45, by lessening competition in the
market for liquid argon in the continental United States and
certain regional markets in the United States for liquid oxygen and
nitrogen.

II. The Parties

L’Air Liquide, S.A. is a world leader in industrial and medical
gases and related equipment.  American Air Liquide is the parent
corporation of the United States subsidiary that produces and
supplies oxygen, nitrogen, and argon as well as many other
industrial gases to customers for numerous applications in a
variety of industries, including the petrochemical, manufacturing
and fabrication industries as well as the medical field.  American
Air Liquide’s subsidiary is the fourth largest supplier of industrial
gases in the United States, with twenty seven (27) ASUs
throughout the United States, most of which are in Texas and the
Gulf Coast region. 

Messer’s U.S. subsidiary, MGI, is currently the fifth largest
producer of liquid atmospheric gases (oxygen, nitrogen and argon)
in the United States.  MGI owns and operates twenty four (24)
ASUs, including several located in Texas and the Gulf Coast
region, as well as in northern and southern California.

III. Liquid Oxygen, Liquid Nitrogen, and Liquid Argon 

Both American Air Liquide and MGI own and operate ASUs in
the United States to provide customers with liquid atmospheric
gases, including liquid oxygen, liquid nitrogen, and liquid argon. 
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Each gas has specific properties that make it uniquely suited for
the applications in which it is used.  For most of these
applications, there is no substitute for the use of oxygen, nitrogen,
or argon.  Customers would not switch to another gas or product
even if the price of liquid oxygen, liquid nitrogen or liquid argon
increased by five to ten percent.  

Additionally, customers have three distinct distribution
methods to choose from in receiving oxygen, nitrogen, or argon. 
These gases are available in cylinders, in liquid form, and through
an on-site ASU or a pipeline.  Customers choose a distribution
method based on the volume of gas required.  Customers who use
liquid oxygen, liquid nitrogen, or liquid argon generally require
volumes of these gases that are too large to purchase economically
in cylinders, but too small to justify the expense of an on-site ASU
or pipeline.  In fact, even if the price of liquid oxygen, liquid
nitrogen or liquid argon increased by five to ten percent,
customers would not switch to another method of distribution. 

Due to high transportation costs, liquid oxygen and liquid
nitrogen may only be purchased economically from a supplier
with an ASU located within one hundred and fifty (150) to two
hundred and fifty (250) miles of the customer.  Therefore, it is
appropriate to analyze the competitive effects of the proposed
acquisition using local geographic markets for liquid oxygen and
liquid nitrogen.  The relevant local markets in which to analyze
the effects of this proposed acquisition are:  Southern California,
Northern California, Southern Texas, Western Louisiana, and the
Central Gulf Coast.  Because liquid argon is a more rare and more
expensive gas than liquid oxygen and liquid nitrogen, it may be
economically transported much greater distances.

Therefore, the continental United States and regions of the United
States are the appropriate geographic markets in which to analyze
the competitive effects of the proposed acquisition for liquid
argon.  
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The markets for liquid oxygen and liquid nitrogen are highly
concentrated.  In three of the five relevant geographic markets
(Southern California, Northern California, and the Central Gulf
Coast) American Air Liquide and MGI are two of only five
companies supplying liquid oxygen and liquid nitrogen to
customers.  Additionally, MGI has been an aggressive participant
in the market for these gases, offering low prices to customers and
serving as a price restraint on the other suppliers.  As a result, the
proposed acquisition would enhance the likelihood of collusion or
coordinated action between or among the remaining firms in each
market.  Furthermore, in the Southern Texas and Western
Louisiana markets, MGI and American Air Liquide are the only
producers capable of supplying liquid oxygen and liquid nitrogen
to customers in those markets economically.  By eliminating
competition between these two suppliers in these areas, the
proposed acquisition would allow American Air Liquide to
exercise market power unilaterally, thereby increasing the
likelihood that purchasers of liquid oxygen or liquid nitrogen
would be forced to pay higher prices in these areas.

The market for liquid argon is also highly concentrated, with
only five suppliers producing sufficient amounts of liquid argon to
supply customers around the United States.  The remaining firms
are very small and local in nature, and produce liquid argon
primarily to meet internal needs.  Additionally, the five large
suppliers of liquid argon all transport the product from ASUs in
the middle and eastern part of the United States to customers on
the West Coast, where the ASUs owned and operated by these
suppliers do not produce enough argon to meet customers’
demands.  Over the past few years, MGI has had excess capacity
in liquid argon which it has used to win new customers by
offering low prices, especially to customers in Texas, Gulf Coast
and California.  By eliminating MGI as a competitor in the liquid
argon market, particularly on the West Coast, the proposed
acquisition would enhance the likelihood of coordinated action or
collusion between or among the remaining firms, and could result
in customers paying higher prices for liquid argon.
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Significant impediments to new entry exist in the markets for
liquid oxygen, liquid nitrogen, and liquid argon.  In order to be
cost competitive in these markets, an ASU must produce at least
two hundred and fifty (250) to three hundred (300) tons per day of
liquid product.  The cost to construct a plant of this size can be
thirty ($30) to forty ($40) million, most of which is sunk and
cannot be recovered.  While an ASU can theoretically be
constructed within two years, it is not economically justifiable to
build an ASU before contracting to sell a substantial portion of the
plant’s daily capacity, either to an on-site customer or to several
liquid customers.  On-site customers normally sign long-term
contracts, and as such opportunities to contract with these
customers are rare, it is uncertain whether such an opportunity
would arise at any time in the near future in any of the areas
affected by the acquisition.  It is even more difficult and time-
consuming for a potential new entrant to try to contract with
enough liquid gas customers to justify building a new ASU in a
market.  These customers are generally locked into contracts with
existing suppliers that typically last between five (5) and seven (7)
years.  Even if the new entrant was able to contract with enough
liquid customers to justify constructing a new ASU in any of the
affected markets, the new entrant would still need to rely on
suppliers already in the market to obtain liquid gases to service the
new entrant’s customers while the ASU was constructed.  Given
the difficulties of entering the market, it is unlikely that new entry
could be accomplished in a timely manner in any of the markets
for liquid oxygen or liquid nitrogen, and even more unlikely that
entry would occur in a timely manner in all of the relevant
markets.  Additionally, as an ASU must produce large amounts of
oxygen and nitrogen in order to produce any argon, a new entrant
into the liquid argon market would not be able to economically
build an ASU to produce only liquid argon, rather it would need to
find customers to purchase all three gases.  Therefore, it is
unlikely that new entry would occur in the liquid argon market
absent concurrent new entry in the liquid oxygen and nitrogen
markets. 
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IV. The Consent Agreement

The Consent Agreement effectively remedies the acquisition’s
anticompetitive effects in the markets for liquid oxygen, liquid
nitrogen and liquid argon.  Pursuant to the Consent Agreement,
American Air Liquide will divest the six (6) air separation units
listed in Section I to a single purchaser that will operate the ASUs
as a going concern.  The Consent Agreement provides that
American Air Liquide must find a buyer for the assets, at no
minimum price, that is acceptable to the Commission, no later
than six (6) months from the date the Consent Agreement
becomes final.  If the Commission determines that American Air
Liquide has not provided an acceptable buyer within this time
period or that the manner of the divestiture is not acceptable, the
Commission may appoint a trustee to divest the assets.  The
trustee will have the exclusive power and authority to accomplish
the divestiture.

The Commission’s goal in evaluating possible purchasers of
divested assets is to maintain the competitive environment that
existed prior to the acquisition.  A proposed buyer of divested
assets must not itself present competitive problems.  Numerous
entities are interested in purchasing the divested assets, including
industrial gas suppliers that currently have a regional presence in
the industry, but do not compete in the areas affected by the
acquisition, as well as entities in related fields that are interested
in entering into the production and sale of industrial gases.  The
Commission is therefore satisfied that sufficient potential buyers
for the divested assets exist. 

The Consent Agreement also contains an Agreement to Hold
Separate.  This will serve to protect the viability, marketability,
and competitiveness of the divestiture asset package until it is
divested to a buyer approved by the Commission.  The Agreement
to Hold Separate became effective on the date the Commission
accepted the Consent Agreement for placement on the public
record and will remain in effect until American Air Liquide 
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successfully divests the divestiture asset package according to the
terms of the Decision and Order.

The Consent Agreement contains a provision for the
Commission to appoint a monitor-trustee to oversee the
management of the divestiture asset package until the divestiture
is complete, and for a brief transition period after the sale.  In
order to ensure that the Commission remains informed about the
status of the asset package pending divestiture, about the efforts
being made to accomplish the divestiture, and the provision of
services and assistance during the transition period, the Consent
Agreement requires the monitor-trustee to file periodic reports
with the Commission until the divestiture is accomplished and the
transition period has ended. 

The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the proposed Decision and Order or the
Agreement to Hold Separate, or to modify their terms in any way.
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1 60 Fed. Reg. 39,745-47 (August 3, 1995); 4 Trade
Reg. Rep. (CCH) ¶ 13,241.

ORDER SETTING ASIDE ORDER

On September 8, 2003, Wright Medical Technology, Inc.
(“Wright”), the respondent in the above-referenced order
(“Order”), filed its Petition to Reopen and Modify Order
(“Petition”) in this matter.  Wright asks that the Commission
reopen and modify the Order pursuant to Section 5(b) of the
Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 45(b),
and Section 2.51 of the Commission’s Rules of Practice and
Procedure, 16 C.F.R. § 2.51, and consistent with the Statement of
Federal Trade Commission Concerning Prior Approval and Prior
Notice Provisions, issued on June 21, 1995 (“Policy Statement”).1 
The Petition requests that the Commission reopen and modify the
Order to eliminate the prior approval provision in Paragraph IV of
the Order.  The thirty-day comment period on the Petition ended
October 15, 2003.  No comments were received.  For the reasons
discussed below, the Commission has determined to grant
Wright’s Petition.  Because there would remain no further
affirmative obligations under the Order, the Commission has
determined to set aside the Order in its entirety.  

The Complaint in this matter alleges that Wright’s acquisition
of Orthomet violated Section 7 of the Clayton Act, as amended,
15 U.S.C. § 18, and Section 5 of the Federal Trade Commission
Act, 15 U.S.C. § 45, by lessening competition in the United States
in the market of orthopaedic implants used or intended for use in
the human hand.  

The Order required Wright to transfer or license the
Orthomet/Mayo Orthopaedic Finger Implant Research Assets
(“Assets”), as defined by the Order, to the Mayo Foundation for
Medical Education and Research (“Mayo”), within 5 days after
the Order becomes final.  See Order ¶ 2.  The Order permitted
Wright initially to grant Mayo a non-exclusive license to the
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2 Policy Statement at 2.

3 Id.

Assets, but required Wright to terminate all of its rights to the
Assets if Mayo were unable to find a second licensee within six
months.  See Order ¶ 3.

Wright delivered the Assets to Mayo and granted to Mayo a
perpetual non-exclusive license to those Assets with a full right of
sublicense.  Mayo was unable to find a non-exclusive licensee,
and Wright divested its remaining interest in the Assets to Mayo. 

Paragraph IV of the Order prohibits Wright for ten years from
the date the Order became final from acquiring any stock or other
equity interest in any company that has filed an Application with
the FDA relating to Orthopaedic Finger Implants, that has
announced an intent to submit an application to the FDA, or that
has received FDA approval relating to Orthopaedic Finger
Implants, without the Commission’s prior approval.

The Commission, in its Policy Statement, “concluded that a
general policy of requiring prior approval is no longer needed,”
because the pre-merger notification and waiting period
requirements of Section 7A of the Clayton Act, commonly
referred to as the Hart-Scott-Rodino (“HSR”) Act, 15 U.S.C.
§ 18a, protected the public interest in effective merger law
enforcement.2  The Commission announced that it will
“henceforth rely on the HSR process as its principle means of
learning about and reviewing mergers by companies as to which
the Commission had previously found a reason to believe that the
companies had engaged or attempted to engage in an illegal
merger.”  As a general matter, “Commission orders in such cases
will not include prior approval or prior notification
requirements.”3
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4 Id. at 3.

5 Id. at 4.

6 Id.

The Commission stated that it will continue to fashion
remedies as needed in the public interest, including narrow prior
approval or prior notification requirements in certain limited
circumstances.  The Commission said in its Policy Statement that
“a narrow prior approval provision may be used where there is a
credible risk that a company that engaged or attempted to engage
in an anticompetitive merger, would, but for the provision,
attempt the same or approximately the same merger.”  The
Commission also said that “a narrow prior notification provision
may be used where there is a credible risk that a company that
engaged or attempted to engage in an anticompetitive merger
would, but for an order, engage in an otherwise unreportable
anticompetitive merger.”4  As explained in the Policy Statement,
the need for a prior approval notification requirement will depend
on circumstances such as the structural characteristics of the
relevant markets, the size and other characteristics of the market
participants and other relevant factors.

The Commission also announced, in its Policy Statement, its
intention “to initiate a process for reviewing the retention or
modification of these existing requirements” and invited
respondents subject to such requirements “to submit a request to
reopen the order.”5  The Commission determined that, “when a
petition is filed to reopen and modify an order pursuant to ...[the
Policy Statement], the Commission will apply a rebuttable
presumption that the public interest requires reopening of the
order and modification of the prior approval requirement
consistent with the policy announced” in the Policy Statement.6

The presumption is that setting aside the general prior approval
requirement of Paragraph IV of the Order is in the public interest. 
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There is no evidence in the record that suggests that this matter
presents any of the circumstances identified by the Policy
Statement as appropriate for retaining a narrow prior approval
provision, nor is there any indication of the circumstances that
would warrant the substitution of a prior notice provision for the
prior approval provision.  There is nothing to suggest that the
respondent would attempt the same or essentially the same merger
that gave rise to the original complaint.  In addition, it appears
likely that future mergers would be HSR reportable.  Wright
completed the divestiture required by the Order.  Nothing to
overcome the presumption having been presented, and because the
only remaining obligation under the Order is the prior approval
requirement in Paragraph IV, the Commission has determined to
reopen the proceeding in File No. C-3564 and set aside the Order.

Accordingly, IT IS HEREBY ORDERED that this matter be,
and it hereby is, reopened, and that the Commission’s order issued
on April 4, 1995, be, and it hereby is, set aside as of the effective
date of this order.
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January 7, 2004

Jason P. Hood, Esq. 
Vice President, General Counsel and Secretary
Wright Medical Technology, Inc.
5677 Airline Road
Arlington, TN 38002

Re: In the Matter of Wright Medical Technology, Inc. 
Docket No. C-3564

Dear Mr. Hood:

This letter responds to the September 8, 2003, Petition
(“Petition”) of Wright Medical Technology, Inc. (“Wright”)
requesting that the Commission Reopen and Modify the Order and
Eliminate the Prior Approval Provision of the Order.  The
application was placed on the public record for comments until
October 15, 2003, and no comments were received. 

After consideration of the Petition and other available
information, the Commission has determined to approve the
Petition.  In according its approval, the Commission has relied
upon the information submitted and representations made in
connection with Wright’s Petition, and has assumed them to be
accurate and complete.  Because there remain no obligations on
the part of Wright after the Commission reopened and eliminated
the prior approval provision, the Commission also set aside the
order.

By direction of the Commission.

Donald S. Clark
Secretary

Enclosure

Letter Regarding Order
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